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Predhovor

Fakulta prava Paneurdpskej vysokej Skoly v Bratislave zorganizovala v
ramci kazdoro¢nych vedeckych stretnuti medzinarodnu vedeckt
konferenciu pod nazvom ,,Buducnost’ prava — pravo budicnosti, ktora
sa konala online dia 16. decembra 2021. Hlavnu ciel'ova skupinu tvorili
vedecki pracovnici pdsobiaci na réznych univerzitach v Slovenskej
republike i v zahranici, ako aj pravni experti a odbomici z Gradov Statnej
spravy. Celkovo mozno konstatovat’, Ze konferencia poskytla priestor na
prezentovanie vybranych pravnych otazok v rovine de lege lata a najma
vytvorila platformu pre formulovanie uvah pro futuro a d’alsie diskusie
v ramci akademického prostredia.

Perspektivne premyslanie o prave je nielen Ziaduce, ale aj potrebné, aby
sa zabezpecilo, Ze pravo a pravne systémy nebudu zastarané, neucinné
alebo nespravodlivé. Rovnako ako neexistuje kristal'ova gul’a pre zivot,
neexistuje ani pre pravo. To vSak neznamend, Ze trendy pravnej vedy
vychadzaju z éteru - vyvijaji sa postupne, v priebehu Casu. Stucasné
socialno-ekonomické zmeny a prevladajuce trendy v pravnej vede tvoria
zaklad odhadov o tom, ako bude vyzerat’ budicnost’ prava. Nasledujtci
zbornik z konferencie obsahuje jedinecnt1 zbierku prispevkov, v ktorgj
sa Siroka skupina odbornikov z celého sveta podeli o svoje myslienky o
tom, ako si predstavuji buducnost’ prava.

Dufame, Ze sa Vas tato publikacia uputa a vydate sa s nami na cestu do
buducnosti.

Za organizacny vybor

JUDr. PhDr. Lilla Garayova, PhD.
Prodekanka pre bakalarske a magisterské stidium a zahrani¢né vztahy
Fakulta prava Paneurdpskej vysokej skoly



Foreword

The Faculty of Law of the Pan-European University in Bratislava
organized an international scientific conference titled "The Law of the
Future - The Future of Law", which took place online on 16 December
2021. The main target group of the conference were researchers working
at various universities in the Slovak Republic and abroad, as well as
international legal experts and experts from state administration offices.
Overall, it can be stated that the conference provided a space for the
presentation of selected legal issues and in particular created a platform
for formulating reflections for the future and inspired further discussions
within the academic environment.

Prospective thinking about law is not only desirable but also required to
ensure that law and legal systems do not become obsolete, ineffective or
unjust. Just like there is no crystal ball for life, there is not one for law
either. That said - the trends of legal science do not arise out of thin air -
they develop over time. Current socio-economic changes and the
prevalenttrends in legal science form the basis of estimations about what
the future of law will look like.

The following conference proceedings contain a unique collection of
think pieces, in which a wide array of experts from all over the world
share their thoughtson how they envision the future of law. We hope you
will enjoy this volume and embark on a journey to the future with us.

For the organizing committee

JUDr. PhDr. Lilla Garayova, PhD.

Vice-Dean of the Faculty of Law of the Pan-European University
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ADAPTING TO THE NEW NORMAL -
IMPLICATIONSOF THE PANDEMICFOR THE
FUTURE OF DISPUTE RESOLUTION

Lilla Kiraly?, Eszter Papp?

Abstract

When the WHO declared the Covid-19 a global pandemic, governments
around the world had to respond promptly to the changed circumstances
and balance between two equally important objectives: the safeguarding
of citizens’ health and ensuring the adequate functioning of public
institutions, such as courts. We will give an overview of the changes of
the rules of civil proceedings before the Hungarian courts during the
pandemic. Some of the changes triggered by the pandemic may remain
in the future, and we will argue that this may actually be beneficial.
However, no matter what changes the legislator makes in the procedural
rules, the parties fundamental right to a fair trial must always be the
bottom line of civil proceedings.

! Habilitated Associate Professor (Karoli Gaspar University of the Reformed
Church, Faculty of Law)

2 PhD student (Karoli Gaspar University of the Reformed Church, Faculty of
Law)
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1. Introduction

The Covid-19 pandemic is one of the biggest challenges of our
time, changing our lives, our society, our way of thinking. It is not just a
legal question of how we approach this, but also a series of ethical and
moral decisions as well.3

Several major economic and health crises had shaken the world
in the early 20t century (e.g. the Spanish flu of 1918-19, the Great
Depression of 1929), butasa result of the globalisation that has expanded
by the 215t century, the Covid-19 pandemic has plunged the world into
an unprecedented crisis. In the context of a pandemic, one of the most
important questions for lawmaking and law enforcement is how the
legislation that has been drafted in response to the crisis will fare.

From the legislator's point of view, we need to look at how rigid
the rules of civil substantive and procedural law are and how they
function in a crisis situation. Important issues from a procedural point of
view are, for example, the use of digital technology to give priority to
online trials over face-to-face trials; the changing of time limits to
facilitate the enforcement of substantive claims; the introduction of a
judiciary recess to ensure a smooth transition to digital technology. A
reconsideration of substantive rules is needed, for example to take

s Source: https:/ivww.goethe.de/ins/hu/hu/kul/mag/20848876 html
(30.01.2022)


https://www.goethe.de/ins/hu/hu/kul/mag/20848876.html
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account of a pandemic situation as a force majeure reason for excuse.
Both substantive and procedural rules need to be adapted to the changed
circumstances.

From the perspective of citizens seeking justice, the focus will
be on the use of technical means in the conduct of procedural acts and
thus on the issue of access to justice. In particular, we are looking at the
potential and risks of online trials, or of a case being decided without a
trial at all, based solely on procedural documents and written evidence,
and whether this could jeopardise the parties' fundamental right to fair
trial and equal treatment and to have their dispute properly brought
before a court. Our investigation starts from the declaration of the state
of danger and continues to the present day, presenting the legislative
changes that have altered the possibilities and ways of enforcing civil
claims.

In our view, the common denominator in the activities of the
legislature and law enforcement should be the “principal” of procedural
fairness, which, even in changed circumstances, continues to focus on
the interests of citizens seeking justice. “The historical lessons of the
twentieth century have made it particularly clear that only a law for the
people, alaw with respect to the people, is acceptable; fundamental rights
contain a moral minimum, a moral consensus of society. Fundamental
rights are based on the inviolable dignity of the human person and define
the relationship between the state and the individual and between
individuals. All legislation must respect fundamental rights and their
moral content. For the legislator, fundamental rights are moral
reservations, constraints and moral inspirations as well.”

4 Source: https://jogaszvilag.hu/napi/az-erkolcs-es-jog-viszonyarol-rendeztek-
konferenciat-a-kurian/ (30.11.2021)



https://jogaszvilag.hu/napi/az-erkolcs-es-jog-viszonyarol-rendeztek-konferenciat-a-kurian/
https://jogaszvilag.hu/napi/az-erkolcs-es-jog-viszonyarol-rendeztek-konferenciat-a-kurian/
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2. Changes to the rules of civil procedure during the pandemic

The detailed rules of civil procedure are set out in Act CXXX of
2016 on the Code of Civil Procedure (hereinafter: the new Code of Civil
Procedure). The new Code of Civil Procedure contains a number of
provisions on the use of modern technology that come into focus during
the pandemic. These include electronic communication with the parties,
their representatives and other participants in the proceedings and
interviews using electronic communications networks in the context of
the taking of evidence. At the time, the introduction of these procedural
tools in civil litigation proceedings was justified in particular by the need
to reduce procedural costs, speed up and facilitate proceedings and
protect the personal rights of witnesses. And during the Covid-19
pandemic, they are there to protect the health of the members of the
judiciary, the litigants and other persons participating in the proceedings,
and indirectly to protect the health of us all.

In this chapter we summarise the differences with which the
general rules of civil procedure were/are applied in the different time
periods during the pandemic. The summary table is followed by a
detailed discussion of the new rules.

REGULATING CIVIL PROCEDURAL LAW ISSUES DURING THE
PANDEMIC

Period (from, to) Legislation

a) 15.03.2020 31.03.2020 Government Decree 45/2020. (111. 14.)

(until 3 PM) | Judiciary recess

b) | 31.03.2020 31.05.2020 Government Decree 74/2020. (I11.31.)

(from 3 PM) (Decree on Procedural Measures 1)

c) 01.06.2020 17.06.2020 | Application of the Decree on Procedural
Measures 1 as amended by Government
Decree 229/2020. (V. 25.) (Amendingdecree)




d) [ 18.06.2020 --- Act LVIIIof 2020

(Transitional Act)

e) 01.01.2021 The new Code of Civil Procedure is amended
by Act CX1X of 2020 (Civil Procedure
Amendment Act)

f) 08.03.2021 30.11.2021 Government Decree 112/2021. (111.6.)

(Decree on Procedural Measures 2)

a) Period of judicial recess from 15 March 2020 to 31 March 2020

Government Decree No 45/2020. (I11. 14.) introduced an
extraordinary judiciary recess from 15 March 2020. The government
decree, apart from ordering this, did not provide any further details on its
content. Since there was no such thing as an extraordinary recess in the
rules of civil procedure, there were doubts among legal practitioners, in
particular as regards the running of procedural time limits. In litigation,
non-contentious and administrative proceedings, the judges
“categorised” the extraordinary recess as an unavoidable event that
prevented the court from functioning, i.e. they applied the rules of
interruption under the Code of Civil Procedure. “However, in order to
strengthen the enforcement of the rights of the parties, the rules of the
decree make it clear that the time limits, both for the court and the parties,
continue to run during the state of danger. The only exceptions to the
general rule on the running of time limits are where the procedural act
cannot be performed either in writing or by electronic means and this
preventsthe proceedingsfrom continuing. With thisexception, however,
the court must carry out all other procedural acts and take all other
evidence. Only a procedural act requiring personal participation and
which cannot otherwise be taken may constitute an obstacle to the
continuation of the procedure, with the consequence that the period until
the obstacle is removed or the state of danger is no longer present is not
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counted in the time limit.”® This essentially means that the proceedings
were not interrupted, but in certain circumstances the time limits
applicable to the court and the parties did not continue (stalling of the
procedure). The court issued an order stating the date on which the
obstacle occurred and informed the parties of the legal consequences.

Pursuant to Decision No. 35.52/2020.(111. 15.) of the President
of the National Office for the Judiciary on the administrative and
management tasks of the courts during the extraordinary judicial recess,
the courts were not allowed to hold preparatory meetings, hearings and
public meetings during the extraordinary recess.®

As regards the conduct of urgent procedural acts requiring
personal presence, it provided that these should, as far as possible, be
carried out by means of remote interviews. If this was not possible, a
personal interview had to be held and the following procedure had to be
followed: the persons present had to be at least two metres apart and
declare whether they had been in an infected area or had come into
contact with an infected person or person in contact with an infected
person in the previous fourteen days. If there was a likelihood that an
infected person was present in the courtroom, the court interrupted the
procedural act and immediately notified the competent authority, while
recording the data and contact details of the persons present in the
courtroom in the minutes of the procedural act, if not already
established.” The same Resolution of the President of the National Office
for the Judiciary also included provisions for the rules of access to court

5 Letter dated 31 March 2020 from Judit Varga, Minister of Justice to the
President of the National Office for the Judiciary (11-K/64/13 (2020)

¢ Decision No. 35.52/2020. (111. 15.) of the President of the National Of fice for
the Judiciary, point4.

" Decision No. 35.52/2020. (111. 15.) of the President of the National Office for
the Judiciary, point5and 6.
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buildings, according to which only judges and judicial staff in the
performance of their official duties, persons performing a task in the
interest of the courtand, exceptionally, personssummoned for apersonal
interview because a remote interview was not feasible, were allowed to
enter the court buildings. In the courts, personal client consultation was
suspended, and the court offices carried out their tasks for providing
information exclusively through telecommunication and electronic
systems?

The duties to be performed by judges specialising in civil
procedure in the context of out-of-court and in-court work were laid
down by the President of the National Office for the Judiciary in a
separate document, Decision No. 37.52/2020. (I11. 17.) of the President
of the National Office for the Judiciary).® The order for an extraordinary
judicial recess and the related Decision No. 35.52/2020. (111. 15.) of the
President of the National Office for the Judiciary prohibited the holding
of a hearing as a general rule, but all other measures in the case that did
not require a hearing could be taken inthe context of out-of-court work.1°

& Decision No. 35.52/2020. (111.15.) of the President of the National Of fice for
the Judiciary, point7 and 8.

® Decision No. 37.52/2020. (111. 17.) of the President of the National Of fice for
the Judiciary on the performance of duties in litigation and out-of-court cases
duringthe extraordinary judicial recess.

10 pyrsuant to points I1/1 and 11/2 of Decision No.37.52/2020. (111.17.) of the
President of the National Office for the Judiciary, such measures, which may be
taken in the context of out-of-court work even during the recess, include in
particular: the rejection of the statement of claim, the communication of the
statement of claim, the notice to remedy deficiencies, the provisional measures,
the decision on the suspension of enforcement, the application of the
consequences of the failure to submit a written statementof defence, the taking
of any procedural act during the preparatory stage, with the exception of the
preparatory hearing, and the taking of procedural acts not affecting the hearing
duringthe main hearingstage. In addition, alladministrative work canbe dealt
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However, in Decision No. 37.52/2020. (111.17.) of the President of the
National Office for the Judiciary, some civil procedural measures were
listed, which could still only be performed in court.1!

Overall, in addition to the use of the electronic communications
network (remote interview) introduced in the new Code of Civil
Procedure, it was also possible to conduct interviews and make
statements using electronic devices enabling the identification of
individuals, such as Skype, Zoom and Microsoft Teams. These now
allowed several people to be interviewed at the same time.

b) Application of the Decree on Procedural Measures 1 from 31
March 2020 until 31 May 2020

The extraordinary judicial recess ended on 31 March 2020 and
from then on, civil proceedings were conducted within the framework of
Government Decree 74/2020. (I11. 31.) on certain procedural measures
applicable during the state of danger (hereinafter: the “Decree on
Procedural Measures 1”). This had a significant impact not only on the
courts but also on proceedings before notaries and bailiffs. During the
state of danger, the provisions of Act 111 of 1952 on the Code of Civil
Procedure (hereinafter: the «“1952 Code of Civil Procedure”) and Act

with out-of-court, including the possibility of a decisionadjudicating the appeal
in second instance proceedings.

11 pyrsuant to point V of Decision No. 37.52/2020. (111. 17.) of the President of
the National Office for the Judiciary, such tasks to be performedin courtduring
the judicial recess in civil matters are: first instance decisions on temporary
preventive and preventive restraint, orders for the placing of psychiatric patients
in institutional care and maintenance of same, provisional measures prior to the
commencementof proceedings, proceedings for the settlement, termination and
restoration of parental custody, enforcement proceedings, guardianship
proceedings where the guardianship authority hasordered a stay of proceedings
or appointeda temporary guardian prior to the commencement of proceedings.
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CXXX of 2016 on the Code of Civil Procedure (hereinafter: the “new
Code of Civil Procedure”) had to be applied with the derogations
contained in the Decree on Procedural Measures 1 until 17 June 2020,
i.e. the end of the state of danger.

The Government's aim in creating the legislation was to reduce
personal “contacts” in the course of proceedings and to ensure that the
conditions for the conduct of proceedings were such that the right to a
fair trial was safeguarded, in order to protect the life and health of the
participants in the proceedings. 12

This essentially meant limiting and, where possible, completely
eliminating procedural acts involving personal participation, while
strengthening written communication, subject also to the rules on the file
guarantine. File quarantine meant that the person receiving documents
sent by post or courier had to wear a face mask and gloves. The
documents had to be placed in a suitable container (paper box or paper
bag), without opening the envelopes, with the date of arrival of the
documents marked and sealed. The sealed container could be opened
after seven days, and the documents had to then be sent to the office
responsible for file management. The quarantine period for documents
was initially seven days, but was reduced to three days from 13 May
2020.13

12| etter dated 31 March 2020 from Judit Varga, Minister of Justice to the
President of the National Office for the Judiciary (11-K/64/13 (2020)

3 Decision No. 42.5Z./2020. (I11. 26.) of the President of the National Office
forthe Judiciary on special rules forthe handling of paper documents received
by the National Office for the Judiciary during the extraordinary judicial recess
and on the rules for the electronic handling of documents, and Decision No.
71.52./2020. (V. 13.) of the President of the National Office for the Judiciary
amending Decision No.42.5Z./2020. (111.26.) of the President of the National
Office for the Judiciary on special rules for the handling of paper documents



The provision of the Decree on Procedural Measures 1,
according to which, as a general rule, astate of danger does not affect the
running of the time limits in the Code of Civil Procedure, clarified the
uncertainty that had existed previously.4

The Decree on Procedural Measures 1 provided with regard to
the preparatory stage of the litigation proceedings under the new Code of
Civil Procedure that these should be conducted without a preparatory
hearing, with the court not being allowed to hold a hearing even at the
request of the parties.*® In litigation proceedings under the new Code of
Civil Procedure, the main hearing and in litigation proceedings under the
1952 Code of Civil Procedure, the hearing had to be held, if possible, by
means of an electronic communications network or other means capable
of transmitting electronic images and sound. If the conditions for this
were not met, instead of holding the hearing, the court had to obtain the
statements to be made at the hearing in writing or by using an electronic
device enabling the identification of individuals and, if necessary, record
them in the minutes.16 In order to facilitate the smooth handling of these
cases by electronic means, the Civil Department of the Curia published
its Opinion No. 2/2020. (IV. 30.) on 30 April 2020.17

received by the National Office for the Judiciary during the extraordinary
judicialrecessandon therules forthe electronic handling of documents.

14 Decree on Procedural Measures 1 Section 21 (1)
1> Decree on Procedural Measures 1 Section 21 (2)
16 Decree on Procedural Measures 1 Section 21 (3)

17 Opinion No. 2/2020. (1V. 30.) of the Civil Department on the conditions for
holdinga hearingby means ofa device capable of transmitting electronic images
and soundduringa state of danger.



Under the Decree on Procedural Measures 1, in civil matters, a
hearing could be held by means of a device capable of transmitting
electronic images and sound (hereinafter: the “e-hearing”) only if the
necessary technical conditions were available to all persons who were to
be summoned to the hearing, other than the members of the court.
Opinion No. 2/2020. (1V. 30.) of the Civil Department clarified that the
existence of the necessary technical conditions must be examined by the
court of its own motion. If the conditions were available to all parties
concerned, the court was obliged to hold an e-hearing ex officio, unless
otherwise provided in the Decree on Procedural Measures 1. The purpose
of the Decree on Procedural Measures 1, to avoid personal contact, was
thereby ensured.

According to Opinion No. 2/2020. (IV. 30.) of the Civil
Department, the participation of parties, contributors and other persons
in an e-hearing was subject to the condition that they had previously,
upon the court's request, submitted their e-mail address and the fact that
they had an internet connection or a device capable of transmitting
images and sound simultaneously. In lawsuits brought under the new
Code of Civil Procedure, it was advisable to obtain these data and
declarations before the closing of the preparatory stage. In the case of
witness evidence, it was also appropriate to require the party to disclose
this information at the preparatory stage, and if the party was not able to,
the witness could be asked to do so in writing. This did not constitute the
taking of witness evidence, which could only take place during the main
hearing stage, but it did help to bring the proceedings to a conclusion
within a reasonable time. If the court had invited the expert to submit a
written expert opinion, the expert was also asked about the technical
conditions necessary for the e-hearing when submitting his opinion.

The parties were not allowed to choose between the type of
device or the type of program, which had to be determined in advance by
the court. The courts have been able to use Skype for Business for all
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procedural acts where personal participation could be replaced in this
way.18

The e-hearing could be omitted if the necessary technical
conditions were not available. In this case, the declarations had to be
obtained in writing or by an electronic device enabling the identification
of individuals and, in the latter case, minutes had to be taken, if
necessary. The e-hearing could also be omitted if the procedural act
required the exclusive personal participation of the parties. 1°

Opinion No. 2/2020. (V. 30.) of the Civil Department also
stipulated that the rules of procedure for summons to a hearing should
continue to apply to e-hearings, with the exceptions arising pursuant to
the Decree on Procedural Measures 1, therefore the summons could not
be omitted even in the case of an e-hearing. Instead of the place of the
hearing, the summons had to indicate the exact manner in which the
hearing was to be held. The summons also had to include the
consequences of being absent from the e-hearing.

In the case of contributors, information should be provided on
the provisions on coercive measures that may be applied against them
in the event of missing the hearing (e.g. the imposition of a fine; forced
appearance as per Section 272 (1) (c) of the new Code of Civil
Procedure, however, cannot be applied).2°

Section 624 (2) of the new Code of Civil Procedure can also be
accordingly applied to e-hearings, according to which the provisions on

18 Opinion No. 2/2020. (1V. 30.) of the Civil Department, point 1.
19 Opinion No. 2/2020. (1V. 30.) of the Civil Department, point 2.
20 Opinion No. 2/2020. (1V. 30.) of the Civil Department, point 3.
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the publicity of a hearing shall be applied in the case of an interview held
by means of an electronic communications network, with the proviso that
the publicity shall be provided at the “designated place” of the hearing,
which means the place where the judge is present. The conditions for
holding a closed hearing are met if the persons participating in the
proceedings (parties, witness) declare, at the court's request, that they
also meet the conditions for the exclusion of the public.2!

The court is also obliged to take minutes of the e-hearing.
Although under the new Code of Civil Procedure the taking of written
minutes is the general rule in the main hearing stage as well, at the
request of either party or by order of the court, a continuous recording of
the procedural act, simultaneously recording the image and sound, must
be made if technical conditions are available. Unfortunately, Skype for
Business is not currently suitable for taking minutes in accordance with
the procedural rules, therefore the minutes of the e-hearing could be
taken with the assistance of the keeper of the minutes and by means of
audio recording.?? The minutes taken of the e-hearing shall, in
accordance with the order issuing the summons, indicate the manner in
which the e-hearing was held instead of the place of the e-hearing.2?

It is also possible to confront the litigants and witness(es) with
each other in an e-hearing, as they do not have to be physically in the
same room. This could not take place if the witness did not have an e-
device through which the hearing could be conducted. In the case of
witnesses, a “code” for identification can even be provided in the

21 Opinion No. 2/2020. (1V. 30.) of the Civil Department, point4.

22 The minutes may be prepared in accordance with the provisions on audio
recordings as set outin Section 2(b) of Decree No. 24/2017. (X11. 22.) of the
Minister of Justice on the detailed rules for the use of recordings of civil and
administrative courtproceedings.

23 Opinion No. 2/2020. (1V. 30.) of the Civil Department, point5.
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summons, which can be used to verify their identity in addition to their
personal data.?*

The judge inthe e-hearing, if the conditions were met, closed the
hearing, but the judgment was not announced at the hearing, the court
adopted the judgment outside of the hearing,2°> without announcing it.

In proceedings under the 1952 Code of Civil Procedure, the
parties had an unlimited opportunity for staying the proceedings, but
under the new Code of Civil Procedure, this has become limited: it is
only available up to three times, and the time is reduced to four months
instead of the previous six months. This provision was relaxed by the
Decree on Procedural Measures 1, by allowing an unlimited number of
stays of the proceedings.26

A further innovation of the Decree on Procedural Measures 1 is
that the labour court of first instance, even in the case of a differing
provision of the law, was composed of one professional judge,?” an
innovation which, according to some views, would be worth maintaining
even after the epidemic, arguing that the reconsidering of the
participation of lay elements in the judicial process would be
worthwhile.28

24 Opinion No. 2/2020. (1V. 30.) of the Civil Department, point6.
25 Opinion No. 2/2020. (1V. 30.) of the Civil Department, point 7.

%6 Old Code of Civil Procedure 137, new Code of Civil Procedure 121 (2) and
(3) and Decreeon Procedural Measures 1 Section 21 (5).

2" Decree on Procedural Measures 1 Section 23

8 Timar Balazs: A koronavirus kihivasai és a jogtudomany: ,, Telik de nem
mulik” — a polgari birdsdgok a veszélyhelyzet idején. Source:
https://jog.tk mta.hu/blog/2020/06/a-polgari-birosagok-a-veszelyhely zet-idejen
(30.01.2022). This change was not maintained, however, because Govemment


https://jog.tk.mta.hu/blog/2020/06/a-polgari-birosagok-a-veszelyhelyzet-idejen

Several provisions of the Decree on Procedural Measures 1 were
designed to protect the interests of parties acting without legal
representation. One of these was the elimination of the formality
requirements, which allowed a party without a legal representative to
submit a statement of claim during the state of danger, in writing, but
without using the form prescribed by law.2° Under the other measure also
protecting the interests of the party acting without a legal representative,
if the statement of claim submitted by them does not contain the required
elements or formalities, the court must indicate, in the notice calling for
the remedy of deficiencies, all the deficiencies in the application and
must give detailed and complete information on how to remedy them, in
line with the party's lack of knowledge of the law. The statement of claim
could only be rejected if this was unsuccessful.20 This facilitation was
also important because there was no day for complaints during the state
of danger, which limited the possibilities for citizens seeking justice.

During the state of danger, submissions could not be handed in
personally at the court's administration office but could be placed in a
locked collection cabinet at the entrance to the court.3! Although

Decree 229/2020. (V. 25.), amending the Decree on Procedural Measures 1,
repealedits Section 23.

2 Decree on Procedural Measures 1 Section 24, according to which, the
elimination of the formality requirements applies to the statement of
counterclaim, the set-of f document and the written statement of defenceaswell,
in additionto thestatementof claim.

30 Decree on Procedural Measures 1 Section 25

31 Decree on Procedural Measures 1 Section 26
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electronic procedures are becoming more widespread, the quarantining
of paper documents was considered to be common. 32

c) Application of the Decree on Procedural Measures 1, as amended
by the Amending decree, between 1 June 2020 and 17 June 2020

On 1 June 2020 several provisions of the Decree on Procedural
Measures 1 were repealed by Government Decree 229/2020. (V. 25.)
(hereinafter: the “Amending decree”). These mostly involved lifting
restrictions and prohibitions on personal participation.33 The possibility
of holding the hearing by means of an electronic communications
network or other means of electronic image and sound transmission is
still available, while the Amending decree allows for the holding of a
preparatory hearing. What is new is that under the Amending decree, the
court could exclude the public from the hearing also if it was to ensure
enforceability of epidemiological measures in the courtroom.3* The state
of danger was lifted on 17 June 2020 by Government Decree 282/2020.
(V1. 17.). With the end of the state of danger, the Decree on Procedural
Measures 1 was repealed.

d) Application of the Transitional Act from 18 June 2020
As of 18 June 2020, the different rules for civil litigation and
non-contentious proceedings are laid down in Act LVIII of 2020

%2 Timar Balazs: A koronavirus kihivasai és a jogtudomény: ,, Telik de nem
mulik” — a polgari birdsdgok a veszélyhelyzet idején. Source:
https://jog.tk. mta.hu/blog/2020/06/a-polgari-birosagok-a-veszelyhely zet-idejen
(30.01.2022)

%% For example: re-enabling the personal submission of petitions by repealing
Section 26 of the Decree on Procedural Measures 1.

% Amendingdecree Section 3.


https://jog.tk.mta.hu/blog/2020/06/a-polgari-birosagok-a-veszelyhelyzet-idejen
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(hereinafter: the “Transitional Act”). The provisions of the 1952 Code
of Civil Procedure and the new Code of Civil Procedure shall apply with
the derogations provided for in Chapter 57 (on the different application
of the provisionson civil litigation and non-contentious civil proceedings
before the courts) of the Transitional Act, also with respect to
proceedings pending at the time of their entry into force. >

In relation to the initiation of proceedings, as in the Decree on
Procedural Measures 136, the Transitional Act also contains provisions
protecting the interests of a party acting without legal representation. A
party acting without a legal representative may submit a statement of
claim, a document containing a statement of claim, a statement of
counterclaim, a set-off statement and a written statement of defence
without using the standard form provided for by law. However, unlike in
the Decree on Procedural Measures 1, these submissions can now be
made orally as well as in writing. And if the statement of claim,
counterclaim submitted by a party acting without a legal representative
does not contain the required elements or formalities, the court must
indicate, in the notice calling for the remedy of deficiencies, all the
deficiencies in the statement of claim and must give detailed and
complete information on how to remedy them, in line with the party's
lack of knowledge of the law. Only if this is unsuccessful can a
submission be rejected.3” However, the change compared to the Decree
on Procedural Measures 1 is that submissions can also be filed in person
at the court's administration office, and no longer have to be deposited in
the locked collection box at the entrance of the court.

% Transitional Act Sections 136 - 144.
3 Decree on Procedural Measures 1 Section 24and 25

7 Transitional Act Section 140
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Several provisions of the Transitional Act have now been
repealed, but the provision allowing the hearing to be held by electronic
communications networks or other means of electronic image and sound
transmission, where justified by epidemiological measures, remains in
force. Another such provision is one according to which the court may
also exclude the public from the hearing for the purpose of ensuring the
enforcement of epidemiological measures in the courtroom. 38

e) Amendment of the new Code of Civil Procedure from 1 January
2021

The new Code of Code of Civil Procedure, which replaced the
old Code of Civil Procedure that had been in force for more than sixty
years, introduced a number of innovations when it entered into force on
1 January 2018. Among other things, it introduced a split trial structure
in the first instance proceedings to ensure concentration of proceedings,
as well as new rules based on the procedural responsibility of the parties
and the active case management of the court. However, the experience
of almost three years since the entry into force of the new Code of Civil
Procedure, the feedback of the law enforcement bodies and the decisions
of the Constitutional Court have justified a refinement of the rules
introduced by the new Code of Civil Procedure, making the procedural
rules simpler and more flexible.®® For this reason, Act CXIX of 2020
amending Act CXXX of 2016 on the Code of Civil Procedure

% Transitional Act Section 138

39 |In addition to the proposals made by the legal profession, the content of the
Proposal was based on the opinions of the Curia's consultative panel handling
issuesrelatingto the new Code of Civil Procedure, the recommendations of the
National Consultation of the Heads of Civil Department on the Code of Civil
Procedure, the findings given in the summary opinion of the Curia's case law
analysis group on the examination of the rejection of the statements of clim,
and the commentsand proposals for amendments made by the working group
on the Code of Civil Procedure in Practice of the Ministry of Justice.
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(hereinafter: the “Civil Procedure Amendment Act”) was adopted,
which entered into force on 1 January 2021. The purpose of the Civil
Procedure Amendment Act, as stated in the final explanatory
memorandum, is “[...] to facilitate the exercise of the right of access to
court for litigants, so that, even with the proposed changes, the conditions
for a concentration of proceedings remain ensured, the advantages of the
split trial structure remain maintained and the right of self-determination
of the parties also prevails to the fullest.”

Inthis study, we will only discuss those general provisions of the
Civil Procedure Amendment Act, which, in view of the state of danger,
aim to simplify and make more flexible the general procedural rules of
the Code of Civil Procedure and to facilitate the enforcement of the
interests of parties acting without legal representation.

One of these such provisions is that, from 1 January 2021, the
court may no longer require a party to provide proof of identification or
other data that the body concerned has published under an obligation
under the Act on the Right of Informational Self-Determination and on
Freedom of Information or that must be contained in a public register
established by law. The Civil Procedure Amendment Act states that this
provision shall apply to the communication of the identification data of
natural persons and entities other than natural persons as well. This
clarification has been made in the light of the experience of legal
practitioners, i.e. inthe future, if the data necessary to identify a party are
disclosed in court proceedings, it will be the court's task to check and
obtain further identification or other necessary data on the basis of the
disclosed data, if they are contained, for example, in a public register in
respect of the party.4°

“0 Civil Procedure Amendment Act Section 7, which replaces Section 112 of the
new Code of Civil Procedure.
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The feedback from legal practitioners is that courts have so far
rarely chosen the method of preparation where they did not hold a
preparatory hearing. To encourage preparation without scheduling a
preparatory hearing, a new paragraph has been added to Article 197 of
the new Code of Civil Procedure, according to which the plaintiff may,
in the statement of claim and the defendant in the statement of defence,
request the court to close preparations without holding a preparatory
hearing. The amendment therefore aims to allow the parties, if they
consider it appropriate, to initiate the use of the route of preparation
without holding a preparatory hearing, the decision on which remains
within the competence of the court.4!

With the amendment of Section 246 (1) of the new Code of Civil
Procedure, the Civil Procedure Amendment Act no longer requires a
party acting without a legal representative to submit the statement of
claim, counterclaim, set-off document and written statement of defence
exclusively on the form provided for this purpose, thus maintaining the
changes made by the Decree on Procedural Measures 1. It should be
stressed that the forms provided for this purpose are still available to the
party, but their use is not mandatory. 2

The Civil Procedure Amendment Act adapts the rules on the
remedy of deficienciesto the optional use of formsand requiresthe court
to list all deficiencies in the submission and to draft the notice calling for
the remedy of deficiencies in a manner appropriate to the party's lack of
knowledge of the law, which will facilitate the lay party's compliance

1 Section 17 of the Civil Procedure Amendment Act, on the basis of which a
new paragraph (3) isaddedto Section 197 ofthenew Code of Civil Procedure.

“2 pursuant to Section 33 (1) of the Civil Procedure Amendment Act, Section
246 (1) of the Code of Civil Procedureisamended.
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with the notice calling for the remedy of deficiencies.*® Feedback from
legal practitioners has shown that it has often happened that a party
without a legal representative had not even attempted to resubmit the
statement of claim because of the complexity of the notice calling for the
remedy of deficiencies issued to the party acting without a legal
representative. In the summary opinion of the Curia's case-law analysis
group on the examination of the rejection of statements of claim, it was
also stated that in a number of cases it was found that the notice calling
for the remedy of deficiencies was a general one, not a notice to remedy
the deficiencies specific to the case in question.4* These experiences also
made it particularly justified to require the court to issue to the party
acting without legal representation a notice calling for the remedy of
deficiencies, which presupposes the party's ignorance of the law and lack
of legal knowledge. The facilitation of the exercise of the party's right to
a fair trial under Article XXVII1I (1) of the Fundamental Law is also
reflected in the relevant reasoning of the Civil Procedure Amendment
Act.*®

f) Application of the Decree on Procedural Measures 2 from 8 March
2021 to 30 November 2021

4 Pursuant to Section 35 of the Civil Procedure Amendment Act, Section 248
of the new Codeof Civil Procedure isamended.

“ For example: “submit a statement of claim which is in accordance with
Section 170 of the Code of Civil Procedure” In: A Kkeresetlevél
visszautasitasanak vizsgalata targykorében felallitott joggyakorlat-elemzé
csoport 6sszefoglald véleménye, 15 February 2020, page 24. Source:
https://iwww.Ib.hu/sites/default/files/joggyak/a_keresetlevel visszautasitasanak
_vizsgalata_osszefoglalo_velemeny.pdf (30.01.2022)

5 Explanatory memorandum to Section 35 of Act CX1X of 2020 amending Act
CXXX of 20160n the Code of Civil Procedure.


https://www.lb.hu/sites/default/files/joggyak/a_keresetlevel_visszautasitasanak_vizsgalata_osszefoglalo_velemeny.pdf
https://www.lb.hu/sites/default/files/joggyak/a_keresetlevel_visszautasitasanak_vizsgalata_osszefoglalo_velemeny.pdf
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On 6 March 2021, Government Decree 112/2021. (I11. 6.) on the
reintroduction of certain procedural measures in a state of danger
(hereinafter: the “Decree on Procedural Measures 2”) was published,
containing those rules of the temporary protection measures introduced
by Government Decree 104/2021. (111.5.) onthe temporary tightening of
protection measures, which apply to courts. The rules of the Transitional
Act continue to apply, with the exceptions described in the Decree on
Procedural Measures 2.

With regard to the preparatory hearings, the Decree on
Procedural Measures 2 provides that the preparation shall be conducted
without a preparatory hearing and expressly states that the court shall not
hold a preparatory hearing even at the request of the parties. 46 In litigation
proceedings under the new Code of Civil Procedure, the main hearing
must be held, if possible, by means of an electronic communications
network or other means of electronic image and sound transmission. And
if the conditions for this are not met, instead of holding a hearing, the
court obtains the statements to be made at the hearing in writing or by
means of an electronic device that allows for identification of
individuals, asprovided for in the Decree on Procedural Measures 2, and,
if necessary, record them in the minutes. The Decree on Procedural
Measures 2 provides that pleadings may not be filed in person at the
court's administration office, but may be placed in a locked collection
box at the entrance to the court.#” The Decree on Procedural Measures 2
was repealed by Government Decree No 647/2021. (XI. 30.) on the
different application of certain laws in view of the entry into force of Act
XCIX 0f 2021 ontransitional rulesin connection with the state of danger,
and is therefore no longer applicable as of 1 December 2021.

“6 Decree on Procedural Measures 2 Section 22 (2)

47 Decree on Procedural Measures 2 Section 24
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3. Ensuring the right to a fair trial in court proceedings

Three international conventionshave played an importantrole in
Hungary's democratic transformation: the International Covenant on
Civil and Political Rights*® (hereinafter: the “ICCPR”) in respect of the
reform of the Constitution, which had been intended to be provisional,
the European Convention on Human Rights*? (hereinafter: the “ECHR”)
in implementing the rule of law and the development of protection of
fundamental rights and the Charter of Fundamental Rights of the
European Union®° (hereinafter: the “CFR”). They have served partly as
a model with the values they carry, and partly —at least in the case of the
latter two documents — as a means of ensuring their enforcement by
international organisations that not only make and enforce binding
decisions, but are also able to exert their influence through other
instruments of international law. We are thinking here in particular of the
monitoring procedures of the Council of Europe, the pilot decisions of
the ECtHR, which result in national legislation, or the infringement
procedures initiated by the Commission of the European Union. For the
contracting states, these conventions have made obligatory the provision
of a minimum of protection through legislation, which has meant
constitutional law and other domestic legislation combined. The human
right to a fair trial is guaranteed by all three conventions. According to
Article 14 of the ICCPR, all persons shall be equal before the courts.

“8 Legislative Decree No 8 of 1976 promulgating the International Covenanton
Civil and Political Rights adopted by the United Nations General Assembly at
its 21% session on 16 December 1966.

49 Act XXXI of 1993 promulgating the Convention for the Protection of Human
Rightsand Fundamental Freedoms, signed in Rome on 4 November 1950, and
the eight Additional Protocols thereto.

%0 Charter of Fundamental Rights of the European Union (2016/C 202/02).
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Furthermore, in the determination of his rights and obligations in a suit
at law, everyone shall be entitled to a fair and public hearing by a
competent, independent and impartial tribunal established by law. A
judgment in a civil case must be made public, but the public may be
excluded from part or all of the trial for a number of reasons, including
the protection of public order or national security.>! Under Article 6
ECHR, everyone has the right to a fair and public hearing within a
reasonable time by an independent and impartial tribunal established by
law, and to a decision on his or her civil rights and obligations. The
judgment must be made public, but access to the courtroom may be
denied to the press and public for all or part of the trial, for example
where necessary to protect public order or national security.>? And the

51 According to Article 14 (1) ICCPR: “All persons shall be equal before the
courtsandtribunals. In the determination of any criminal charge againsthim, or
of his rights and obligations in a suit at law, everyone shall be entitled to a fair
and public hearing by a competent, independent and impartial tribunal
established by law. Thepress and the public may be excluded from all or part of
a trial forreasons of morals, public order (ordrepublic) or national security in a
democratic society, or when the interest of the private lives of the parties so
requires, or to the extentstrictly necessary in the opinion of thecourt in special
circumstances where publicity would prejudice the interests of justice; butany
judgement rendered in a criminal case or in a suit at law shall be made public
except where the interest of juvenile persons otherwise requires or the
proceedings concern matrimonial disputes or the guardianship of children.”

52 According to Article 6 ECHR (right to a fair trial), “In the determination of
his civil rightsand obligations or of any criminal charge against him, everyone
is entitled toa fairand public hearing within a reasonable time by an independent
and impartial tribunal established by law. Judgment shall be pronounced
publicly but the press and public may be excluded fromall or part of the trial in
the interest of morals, public order or national security in a democratic society,
where the interestsof juveniles or the protection of the privatelife of the parties
S0 require, orthe extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interests of justice.”
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CFR contains provisions on the right to an effective remedy and to a fair
trial in Article 47. It states that everyone has the right to have his or her
case heard fairly, publicly and within a reasonable time by an
independent and impartial tribunal previously established by law. In
addition to the provisions of the ECHR and the ICCPR, Article 47 of the
CFR provides that everyone shall have the possibility of being advised,
defended and represented and that legal aid shall be made available to
those who lack sufficient resources in so far as such aid is necessary to
ensure effective access to justice.>3

In addition to the sources of law of international and European
Union origin, the preamble of the new Code of Civil Procedure states
that the purpose of the new Code of Civil Procedure was to provide for
the settlement of private law disputes based on the principle of fair
procedure. The objective of a fair trial is thus included in the preamble,
unlike the old Code of Civil Procedure, which included the principle of
fair trial among the normative provisions of the law by tasking the courts
in civil proceedings with giving effect to the right of the parties to have
their disputes adjudicated, to have the cases conducted fairly and to have
them concluded within a reasonable time.>* However, the Fundamental
Law of Hungary (hereinafter: the “Fundamental Law”) contains
fundamental rights that would not appear in the specific, normative

%3 Article 47 (Right to an effective remedy and to a fair trial) of the Charter of
Fundamental Rights of the European Union: “Everyone whose rights and
freedoms guaranteed by the law of the Union are violated has the right to an
effective remedy before a tribunal in compliance with the conditions laid down
in this Article. Everyone is entitled to a fair and public hearing within a
reasonable timeby anindependentand impartial tribunal previously established
by law. Everyone shall have the possibility of being advised, defended and
represented. Legal aid shall be made available to those who lack sufficient
resources in so farassuch aid is necessary to ensure effectiveaccess to justice.”

%1952 Code of Civil Procedure Section 2 (1)



| 37

provisions of the new Code of Civil Procedure. Under Article XXVIII of
the Fundamental Law, everyone has the right to have his or her rights
and obligations in a lawsuit adjudicated by an independent and impartial
tribunal established by law, in a fair and public hearing and within a
reasonable time.>s

The right to a fair trial is a broad concept, which is guaranteed to
the parties if its sub-elements are also implemented in civil proceedings.
What these sub-elements are, can partly be found in the above
provisions,®¢ and, in more detail, in the case law of the forums
interpreting these sources of law, such as the European Court of Human
Rights (hereinafter: the “ECtHR”),5” the Court of Justice of the
European Union (hereinafter: the “CJEU”),%8 the Constitutional Court
of Hungary,>® and the ordinary courts. It is in the context of the

% Article XXVII1 (1) of the Fundamental Law.

% Article 14 (1) ICCPR, Article 6 ECHR, Article 47 CFR and Article 28 of the
Fundamental Law, and formerly Article 57 of Act XX of 1949 on the
Constitutionand Sections 1 - 7 of the 1952 Codeof Codeof Civil Procedure.

" The European Court of Human Rights (ECtHR) is the court established to
monitor compliance with the European Convention on Human Rights and has
dealt with a large number of cases analysing Article 6 ECHR, bothfrom a civil
and criminal law perspective.

%8 The Court of Justice of the European Union (CJEU) ensures that EU law is
interpreted and applied in the same way in all Member States and that EU
countries and institutions respect the provisions of EU law. Source:
https://europa.eu/european-union/about-eu/institutions-bodies/court-justice_hu
(30.11.2021)

5 Pursuant to Article 24 (1) (c) of the Fundamental Law, the Constitutional
Courtshall reviewthe conformity ofthe lawapplied in an individual case with
the Fundamental Law on the basis of a constitutional complaint.


https://europa.eu/european-union/about-eu/institutions-bodies/court-justice_hu
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interpretation of the law in these forathat the true meaning of the right
to a fair trial has been crystallised. The right to a fair trial is not only the
right to participate in the trial, it must also include a fair and public
hearing, the right to give evidence in an adversarial procedure and to an
“equality of arms” between the parties (fee reductions, legal
representation) and, last but not least, the right to have the proceedings
completed within a reasonable time.

The criteria of procedural fairness are independent of the
pandemic situation and must also be ensured during a pandemic. The
global health crisis has also challenged legislators and legal practitioners
in this respect. The possibility of a fair trial had/has to be ensured by new
alternative methods compared to the “peacetime” situation, due to the
protection measures (e.g. social distancing, travel restrictions) imposed
because of the epidemic and to protect the health of persons directly
involved in civil proceedings (e.g. judges, clerks, court employees
performing administrative work, lawyers, parties, interpreters and
witnesses) and persons working in connection with the operation of court
buildings, the administration and preparation of trials (e.g. employees
working in administrative offices, typists, cleaners and security guards,
legal aid staff).

For the exercise of the fundamental right to apply to the courts,
it is not sufficient to have a legal right to go to court, nor is it sufficient
in itself to have the standing to bring proceedings, i.e. to be able to sue
for both the actual and the alleged harm. The legal protection provided
by the court also requires that the plaintiff-to-be should be able to initiate
the court case. This ability also means legal knowledge of the procedure
and the claims they intend to bring and the ability to pay the costs of the
procedure. Similarly, it is a fundamental right requirement that the
defendant should be able to define his or her defence in legal terms and
to finance the costs relating to it. The absence of either effectively
prevents claims from being enforced. For example, it seems clear that the



| 39

lack of complaint days at the courts during the epidemic has narrowed
the enforcement possibilities of citizens seeking justice. However, in the
context of the right of applying to the courts, we can mention as a positive
aspect the provisions of the legislation during the state of danger which
have facilitated the enforcement possibilities of the party acting without
legal representation. Thus, for example, the provisions of the Decree on
Procedural Measures 1 on the elimination of formality requirements, i.e.
the statement of claim, statement of counterclaim, the set-off document
and the written statement of defence could be submitted without the use
of a form.5% Furthermore, if the submissions filed by the party acting
without legal representation did not contain the required elements or
formalities, the court had to indicate, in the notice calling for the remedy
of deficiencies, all the deficiencies in the statement of claim and had to
provide detailed and complete information on how to remedy them, in
line with the party's lack of knowledge of the law. Only if this was not
successful could the application be rejected.5! These changes were also
maintained in the Transitional Act after the expiry of the Decree on
Procedural Measures 1.62

While technology can increase the efficiency and transparency
of the judicial process and facilitate the exercise of the right to justice for
individuals, if it replaces traditional procedures entirely, we may risk
jeopardising the exercise of the right to justice for some (e.g. those
without internet access). The term “e-Justice” covers a wide range of
initiatives, including the use of e-mail, online filing of actions, video
interviews and conferences, the online monitoring of opening of records

% Decree on Procedural Measures 1 Section 24
®1 Decree on Procedural Measures 1 Section 25

%2 Transitional Act Section 140



40 |

and case progress, and the ability of judges or other decision-makers to
access information electronically.

The ECHR does not set out a specific requirement for e-Justice,
but the implementation of e-Justice initiatives is subject to the rules on
the right to a fair trial and the right to a fair hearing under Article 6
ECHR. However, not everyone has access to technological advances, so
it is important that these exist alongside traditional systems. 63

In Hungary, it was in the period between 31 March and 31 May
2020, that presence at trials was significantly restricted, when the main
hearing in the litigation proceedings under the new Code of Civil
Procedure and the hearing in the litigation proceedings under the 1952
Code of Code of Civil Procedure had to be held by e-hearing. If the
conditions for this were not met, instead of holding the hearing, the court
had to obtain the statements to be made at the hearing in writing or by
using an electronic device enabling the identification of individuals and,
if necessary, record them in the minutes.5* However, the Amending
decree, which had entered into force on 1 June 2020, lifted the
restrictions and prohibitions on personal participation.

4. Conclusion
In the case of procedural law, the correct procedure is the one

that produces the best results in the most efficient (i.e. quicker, simpler
and cheaper) procedure. It is in the interest of the legislator, the legal

% European Union Agency for Fundamental Rights — Council of Europe:
Handbook on European law on access to justice, Luxembourg, Publications
Office of the European Union (2016) p. 200-201. Source:
https://www.echr.coe.int/Documents/Handbook_access_justice_ HUN.pdf
(30.01.2022)

% Decree on Procedural Measures 1 Section 21 (3)


https://www.echr.coe.int/Documents/Handbook_access_justice_HUN.pdf
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practitioner and the citizen seeking justice that as many disputes as
possible are resolved as quickly as possible, and this is the basis for
deciding the effectiveness of procedural law. In practice, this means how
the judge handles each case and how much time they spend on it. The
moral test of judicial judgments is linked to the enforcement of
substantive law.

In addition to substantive and procedural law, the protection of
human health is now a key element in the procedures. These three need
to be coordinated at a level that ensures a fair and just decision, without
risking human health.

The epidemic has consequences whose negative impact on the
administration of justice is indisputable. Such was the exceptional
judiciary recess, which had caught legal practitioners unawares, and the
uncertainty, albeit brief, about its content, in particular the running of
time limits. There is also no doubt that there is a segment of society for
whom the online accessibility of the Hungarian Official Gazette or the
possibility of using digital technologies is not a substitute for legal
assistance services based on personal presence. Indeed, equality of arms
in the 215t century presupposes not only the granting of legal aid and the
possibility of having access to a patron lawyer, but also access to and
confident use of digital technologies.

In addition to the many negative effects of the crisis on the
functioning of the justice system, there are also positive aspects that
emerged during the pandemic and the continued application of these
would be worthwhile even after the end of the health crisis.

The state of danger caused by the pandemic has accelerated
certain processes and forced justice systems around the world, including
Hungary, to adapt to the new situation and switch to electronic solutions
wherever possible. But the transformation had not taken place without
some precedence. The possibility of electronic communication, of being
interviewed by electronic means of communication, has been available
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for many years in civil proceedings. Between 2017 and the end of 2019,
the Digital Courts Project introduced various IT solutions in Hungarian
courts to improve electronic communication and e-government. The
Digital Court Project had already achieved significant results before the
arrival of Covid-19.65

It can be observed that the sudden challenge has activated and
brought into focus alternative solutions and technigques in the
administration of justice, for some of which the technical and legal
environment was already available, but some circumstances — perhaps a
reluctance to try something new, a fear of stepping out of their comfort
zone — have so far deterred some of the practitioners from using them.

In the context of the work of lawyers, it is worth mentioning the
possibility of remote identification of clients, i.e. the lawyer can perform
the client identification provided for in Act LIII of 2017 on the
Prevention and Combating of Money Laundering and Terrorist
Financing and Act LXXVII1 of 2017 on the Activities of Lawyers via a
software audited by the Hungarian Bar Association (e.g. Skype and
Microsoft Teams) without meeting the client in person, and to
countersign the document without having met the signatory in person. 66
Applying these procedures for the first time will of course require a
review of the relevant legislation, possibly a technical investment, and
definitely an additional investment of time. The protection measures
caused by the epidemic, as well as the fear of getting sick, has forced
many of us to do this extra work.

Some lawyers may have wondered how many hours or days they
have spent in their practice travelling to the courts, looking for parking

8 Source: https://birosag.hu/hirek/kategoria/birosagokrol/celba-ert-digitalis-
birosag-projekt(30.01.2022)

% Information on the remote identification of clients and on the remote

countersigning of documents. Source: https:/Aww.mik.hu/tavazonositas
(30.01.2022)


https://birosag.hu/hirek/kategoria/birosagokrol/celba-ert-digitalis-birosag-projekt
https://birosag.hu/hirek/kategoria/birosagokrol/celba-ert-digitalis-birosag-projekt
https://www.mük.hu/tavazonositas
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spaces around the Marko Street courts located in the centre of Budapest.
Provided that their experience is positive, they may prefer e-hearings in
the future.

It is likely that there will also be a big difference within each
legal profession, depending on age and technical ability, in terms of how
much experience they have in working online, how confident they are in
solving technical problems and how quickly they can do it. According to
unofficial sources, for example, some judges have avoided e-hearings
because of a lack of practical experience. If this information is even
partially true, then this deficiency should be remedied by training and
providing IT assistance, as it is not acceptable for a judge with sufficient
expertise and experience in conducting proceedings to choose a solution
other than online hearings because of even the slightest uncertainty about
the use of technology.

The sudden shift of legal workflows to the online space has
drawn the attention of the legal professions to the humerous technical
and work organisation challenges that still need to be addressed. In this
respect, there may be differences between the difficulties perceived by
different professions. While it is more likely that an individual lawyer
would have created conditions in his or her home that allowed for
working from home even before the Covid-19 epidemic, this was
certainly not the case for court staff.

It is also worth mentioning the abolition of formal requirements
for statements of claim for clients acting without a legal representative,
a step which the legislator has been considering for some time, since the
analysis of the case-law on the rejection of statements of claim had
already been completed by the time Covid-19 was declared a pandemic.6”

7 A keresetlevél visszautasitasanak vizsgalata targykorében felallitott
joggyakorlat-elemzé csoport 6sszefoglalo véleménye, 15 February 2020, page
24, Source:
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The legislator did not wait until the entry into force of the Civil Procedure
Amendment Act on 1 January 2021 to abolish the formality, butincluded
it in the provisions of the Decree on Procedural Measures 1 applicable as
of 31 March 2020.

In the study, it was mentioned that the preparatory hearing was
— temporarily, during the first state of danger — completely ignored by
the Decree on Procedural Measures 1. It seems that the legislator is
trying to encourage not holding preparatory hearings, on the basis of
which a new paragraph will be added to Section 197 of the new Code of
Code of Civil Procedure from 1 January 2021, according to which the
plaintiff may request in the statement of claim and the defendant in the
statement of defence that the court close the preparatory stage without
holding a preparatory hearing.%8

Alongside the use of technology, we must be prepared to absorb
the massive tidal wave of legislation and regulation, and to deal with the
ethical challenges of digital society, whilst upholding the fundamental
ethical principles of fairness, reliability, objectivity, impartiality,
independence, openness, diligence, responsibility, and selfless
participation.
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The digitalization process is simultaneously a new trend and an
interesting response to the inefficiency of traditional courts. The aim of
this article is to set forth the Chinese approach to Online Dispute
Resolution (ODR). The paper commences with the brief introduction to
the Digital Silk Road (DSR) launched by the Chinese authorities as a
part of the Belt and Road Initiative (BRI) project. Further, it focuses on
the recent developments concerning the digitalization in Chinese
judiciary, most notably in terms of “smart courts” and the impact of
digitalization on ODR. Lastly, it analyzes some case studies related to
the e-courts across China and Chinese attempts to increase the number
of arbitral cases handled online.
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Introduction

The Covid-19 outbreak enforced the significance of Online Dispute
Resolution (ODR) mechanisms. There is a visible trend worldwide to file
cases electronically and to handle video conference instead of traditional
face-to-face proceedings. The digitalization process became a new
normal nowadays. It is widely considered to be a response with regard
to the inefficiency of traditional courts. The aim of this article is set forth
the Chinese approach to ODR. The paper commences with the brief
introduction to the Digital Silk Road launched by the Chinese authorities
as a part of the BRI project. Further, it focuses on the recent
developments concerning the digitalization in Chinese judiciary, most
notably in terms of “smart courts” and the impact of digitalization on
ODR. Lastly, it analyzes some case studies related to the e-courts across
China and Chinese attempts to increase the number of arbitral cases
handled online. The following study brings us to the conclusion that
China become a trailblazer in terms of ODR mechanisms. The presented
examples of recently adopted solutions are worth watching. They can be
a kind of inspiration for other jurisdictions across the globe.

Digital Silk Road as a New Component of the BRI

The Chinese President Xi Jinping proposed the Belt and Road Initiative
(BRI) at the end of 2013. The BRI in as international project involving
many countries all over the world. It can be also defined as a policy of
China’s links with the global political economy. Aside from the “Silk
Road Economic Belt” and “21st Century Maritime Silk Road”, the
Chinese authorities decided to launch the “Digital Silk Road”
(“hereinafter referred to as “DSR”) as a new concept within the BRI.
Therefore, along with the rise of new Chinese technology giants,
operating in both domestic and global markets, the “online Silk Road” or
“information Silk Road” has been introduced. Given the official
statements of the Chinese authorities, the China’s National Development
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and Reform Commission together with the Ministry of Foreign Affairs
and the Ministry of Commerce published the so-called blueprint
concerning the BRI and a call regarding the creation of “information Silk
Road” in March 2015. Such a project should focus on “bilateral cable
networks, planning transcontinental submarine cable projects and
improving satellite passageways”.2 Inaddition, the DSR was a part of the
multilateral cooperation between China and foreign business
communities and governments since the China-EU Digital Cooperation
Forum held in July 2015. Formally, the DSR has become officially a part
of the BRI project since 2017. Hence, the DSR is currently one of the
crucial components in the entire BRI policy. It is worth adding that it
pays attention not only to the telecoms infrastructure, but also data
centres and smart cities. Asper Liangand Zhang, the DSR is an “inherent
requirement for constructing a ‘digital power,’ it will also provide an
opportunity for the digital development of countries along the Belt and
Road route”.® Furthermore, they believe that the DSR “will facilitate the
economic and social development of countries along the route, improve
the level of national governance, generate new international competitive
advantages”.* The development of the aforementioned technologies and
the enhanced cooperation between the BRI countries has the aim of
creating the “DSR of the 21st century”. Given the dispute resolution
mechanisms, the DSR concentrates on domestic and foreign innovation-
driven technologies. As such, it includes artificial intelligence (Al),
cloud computing and big data. Significantly, the DSR also has an impact
on the dispute settlement mechanisms, most notably in terms of Online
Dispute Resolution (ODR).

2Hong2018,p.2684.
%Ly 2020,pp.1-2.
“Ibid, p. 2.
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Digitalization in Chinese Judiciary and its Impact on Online Dispute
Resolution

Digitization of the Chinese courts has become a key issue for solving
current problems, such as the inefficiency of traditional courts, the
weakness of judicial credibility aswell as an inconvenience to the parties.
The Chinese authorities decided to launch the “smart courts” as a
response to these problems. Hence, the concept of “smart courts” is
widely considered to be a further development in the Chinese judiciary.

There is a new global phenomenon linked to the emergence of
the ODR mechanism and the online courts. The Chinese concept of
“smart courts” is thus a significant component of the global strategy to
restructure the entire judiciary system. Hence, along with the
development of the DSR and the introduction of new technologies, many
innovative-driven possibilities appear and can be widely implemented in
online courts. Moreover, the Chinese government consciously promotes
the information and communication technologies (ICT).> Such
technologies are crucial for conducting judicial reform in the People’s
Republic of China (PRC). The aim of such reforms concerns a need “to
build a judicial mechanism that is open, dynamic, transparent, and
convenient and improve public understanding, trust, and supervision of
the judicature”.® The “Smart Justice” campaign was introduced in late
2016 in China. Since the beginning of this campaign until now, there are
many improvement in digitalization of the entire Chinese judiciary. The
first internet court was launched in Hangzhou in 2017. This historical
achievement is widely considered to be a landmark in the ODR
development across China. Hence, some scholars even point out that it
just represent the Chinese aspiration to launch the entire judicial system

®>Zheng 2020, pp.1-3.
®Zou 2020, pp. 1-2; cf. Opinion.
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online. Further, two othersinternet courts were established in Beijing and
Guangzhou respectively. In addition, since 2019, the preliminary “Smart
Court” system has been implemented. It combines both the internal
judicial work with the external litigation systems, including personal
computers and mobile systems. It is worth adding that this “Smart Court”
system is capable to manage a relatively great number of cases. For
instance, the Beijing Internet Court adjudicated 40 000 cases (filed
completely online) during 2018-2019, whereas the Guangzhou Internet
Court handled 30 000 cases in the same time.”’

To improve the ODR mechanisms in China, the Supreme
People’s Court (SPC) issued “Several Provisions on Providing Online
Case Filing Services for Cross-Border Litigants”® on 3 February 2021
(effective on the same date). Given these provisions, courts must provide
not only online registration, case filing services but also online video
verification to appoint an attorney. Such new rules have the aim of
facilitating procedures for cross-border litigants. It is worth adding,
however, that pursuant to these regulations cross-border litigants include
foreigners, residents of the Special Administrative Regions (Hong Kong
and Macao), Taiwan Region as well as Chinese citizens originating from
the mainland China who have their habitual domiciles in foreign
countries. In addition, the same rules apply to the enterprises and
organizations that have been successfully registered within the territory
of foreign countries or SARs Hong Kong, Macao or Taiwan.

7 Shu 2020, pp. 29-30.

# See China’s Supreme Court Publishes Provisions on Providing Online Case
Filing Services for Cross-Border Litigant, & A B&Be&R 1 ( RTABIERIF

INHEAREW T RRFZHETIE) .
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Interestingly, the first-instance civil and commercial lawsuits can be
handled online pursuant to the aforementioned provisions.®

In practice, the services pertaining to the “cross-jurisdiction case
filing” can be accessed through the “China Mobile Micro Court”. This is
a special applet functioning on WeChat which is the most common
communication platform in China. This entails that the litigants need to
download WeChat and register their account. Further, they could easily
access the China Mobile Micro Court and thus file a lawsuit. It is
noteworthy that nowadays WeChat is the only platform providing online
filing of cases for cross-border litigants. In addition, such litigants also
can choose among three languages available (that is simplified Chinese,
traditional Chinese or English). Furthermore, the WeChat applet requires
one of the five available identification types. Therefore, the litigants can
affirm their identity by their PRC identification card, Mainland travel
permit issued for residents in SARs Hong Kong and Macao, Mainland
travel permit issued for Taiwan Residents, passports of Chinese citizens
residing abroad or PRC regular passports.1°

Giventhe existing procedures, while applying for the online case
filing, the cross-border litigant must first confirm his identity. To make
such an online identification verification, it is necessary to go through
the National Immigration Administration platform. In practice, the
litigants must submit relevant documents to this platform. The results of
the verification process are transferred to the litigants within three
working days. Nonetheless, in case of non-compliance with the
verification process, the litigants are required to submit more detailed
verification materials linked to the “notarization, certification,

® China Spring Newsletter 2021: Dispute Resolution, E-Commerce and
Securities, “National Law Review” 25.052021,
https://www.natlawreview.com/article/china-spring-newsletter-2021-dispute-
resolution-e-commerce-and-securities. Accessedon 27.01.2022.

%1bid.
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transmission and verification for delivery”.!! Therefore, the Chinese
people’s court can decide whether the litigant fulfils the requirements
stipulated by law and thus if the case can be accepted. In addition, the
aforementioned platform also provides a special convenience dedicated
merely to natural persons who have already uploaded their personal
information therein. They are not obliged to go through the verification
process again. It is worth adding, however, that such rules do not apply
to companies or enterprises which have to pass through the process of
notarization and certification.2

If the litigant’s identity has been verified positively, heis entitled
to assign a lawyer originating from the mainland China. Such a lawyer
will act as an agent ad litem, if passes the people’s court verification. In
this case, the entire process also can be made online. In practice, a judge
open the online verification procedure which involves the cross-border
litigants (together with an interpreter while he is notable to speak official
Chinese language), the agent ad litem and a judge himself. Further, the
agent ad litem, representing litigant, can file an online case and submit
the relevant documents, including for instance the statement of
complaint, litigant’s ID and materials concerning the notarization,
certification, transmission or online payments. If the case filed online
fulfils legal requirements, the court not only accepts the case, but also
decides to register it. Otherwise, if the application does not comply with
the requirements, the litigant has to supplement and correct it within the
15 days. In case of an extremely complicated case when it isimpossible
to immediately verify if it complies with the relevant provisions, the
court can make a decision within seven working days.*3

In sum, the aforementioned provisions issued in February 2021
comply with the entire concept of “smart courts” in China. One could

1 1bid.
2 1bid.
3 Ibid.
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even say that it is just the next step in the digitalization process of the
judiciary in the country.

Significance of E-Courts across China: Selected Case Studies

Prior to the establishment of the Chinese “intelligent court system” in
2014, the Jilin People’s Hight Court was a trailblazer by launching the
“Jilin E-Court Website”. This court aimed at moving as great offline
activities to the online space as possible. Nowadays, it provides the
following services completely online: opening of the judicial proceeding,
payments, submission of electronic documents, filing of complaints and
petitions, online hearing together with video conference, online
mediation proceedings, online enforcement of judgments, among others.
Interestingly, the most crucial idea behind this e-court’s concept is to “let
information do the leg work on the cloud”.* From the perspective of
litigants, the aforementioned platform provides them the information
about the case and lets them to participate in the proceedings. In case of
judges, itallows to perform the entire range of duties completely online.t®

In addition, this court handles cases which are under the scope
of jurisdiction of 93 courts across the Jilin Province. Therefore, it is
competent to hear civil, criminal and administrative cases as well as to
conduct the appropriate enforcement procedures. All stages of the
proceedings can be handled online, such as the first-instance trial
proceedings, appeal, retrial and petitions. Furthermore, the court
provides for the twenty-four hour non-stop services. This entails that the
litigants can easily submit requests and documents any time they wish.
The same applies to judges who can more easily reply to requests and
settle the convenient dates for hearings regardless of their place of
location. As such, the judges also can be “on-call”. Another features of

¥ Xu 2017,p.63.
> 1bid.
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this court refers to the fully traceable procedures, available online from
the initiation of a case until its enforcement. Interestingly, the court also
profits from the cooperation with relevant sectors, such as procuratorate,
the police and the administrative organs. Throughout the establishment
of the common information sharing platforms, the Jilin Court can, for
instance, handle criminal cases and receive the necessary materials on
time. Finally, it should be pointed out that the aforementioned solutions
merely supplements the traditional judicial proceedings. This means that
the case, which was filed online, also can be resolved in a traditional
matter (not exclusively online). Therefore, the parties have the power to
decide whether they prefer to have their cases handled online or offline.16

Overall, evenif the litigation iswidely considered to be the latest
step in the dispute resolution settlement across China, sometimes it
seems to be inevitable to handle properly a case. The emergence of
“electronic” or “online court” became a new normal due to the fast
development of internet technologies which can be easily adopted in the
judicial activities. There are many advantages of such “online courts”,
including but not limited to the rapid protection of consumers’ rights and
the appropriate level of transparency within the judiciary. Throughout
the amendments to the China’s Civil Procedural Law, Contract Law and
Electronic Signature Law, it is currently possible to submit evidences in
electronic form. In addition, they have the same legal effect as those
traditionally submitted. It is worth adding that the hearing also can be
handled online via video technology. Such a possibility to launch an
“online court” is granted to the provinces or cities where the internet
transactions are relatively high. Hence, such a pilot programme was also
established in Zhejiang province, where the Alibaba company is located.
Since 2015, the Supreme People’s Court (SPC) decided to create an e-
commerce online court. Currently, 14 basic people’s court participate in
online trials and they handle 13 types of cause of action. Considering the

'8 Ibid., pp.64-65.
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specific procedure of this online court, it is noteworthy that it does not
differ from the “offline litigation”.

Cross-Border Online Dispute Settlement Platformsfor E-Commerce
in China

Aside from the ordinary litigations, it is noteworthy to analyze the special
platforms intended to handle cases linked to e-commerce. Hence, along
with the increase number of cross-border disputes stemming from the e-
commerce, the traditional patterns of dispute resolution become
outdated. In addition, they do not cope with the far distance obstacles and
a relatively huge amount of internet-related disputes. Therefore, the
online dispute settlement (ODS) mechanisms appeared in response to the
aforementioned problems. ODS combines both the information
technology with the traditional alternative dispute resolution (ADR). As
such, they easily adapt to the new reality and serve in handling cases
related to e-commerce, including that of great amount and of low-value.*8
Given the actual situation, there are three main channels in China,
including e-commerce internal platform, online court and the so-called
Online Dispute Resolution (ODR).1°

Firstly, the e-commerce internal ODS platform can be defined as
a “dispute settlement system with the intervening of the civil third party
in connection with the parties”.?? Interestingly, this ODS has been
already supported the civil dispute settlement, most notably in case of
transaction disputes occurring within the aforementioned platform.

17 Zhang 2016, pp. 198-199.

8 1bid., pp. 192-193.

19 bid., p. 193.

2 1bid., p.194; cf. Luo 2010, p. 60.
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Furthermore, this e-commerce ODS platform complies with the current
need of transaction disputes of low-value and thus can is relatively useful
to guarantee the protection of parties’ interests. Alibaba company, which
is currently the most popular e-commerce platform across China,
developed such an ODS system. The specific regulations on online
dispute resolution are included in ‘“Taobao Rules, Taobao Ryles of
Dispute Settlement, Tmall International Dispute Resolution Rules, Trade
Dispute Rules and Convention on Taobao Public Review (Trial
Implementation)”.?!

Pursuant to the Taobao Rules, the parties can decide to solve
dispute online regardless where they physically are. Therefore, in view
of these rules, the parties can choose the “negotiation, custom service
intervention, public system review or report online”.?2 The first option
refers to negotiation based on “autonomy principle” of the parties.
Secondly, the parties can submit their dispute to the Taobao consumer
service which resembles the third party status likewise in mediation. In
addition, the decision made by such a service does not have the binding
effect. The third option concerns the public review system along with the
so-called Taobao Judgment Centre. This solution saves not only time of
both parties involved, but also guaranteed the fair decision. If the
negotiation procedure fails, the parties can decide whether they prefer
Taobao consumer service intervening or public interview system. In case
of the latter, 31 reviewerswho are chosen at random make such a review.
Therefore, the party wins by receiving at least 16 votes, otherwise the
Taobao consumer service is needed to conduct an intervention. Lastly,
the report online can be conducted to prevent unfair competition. This
solution paves the way to solve any violations on Taobao platform.
Accordingly, the netizens are entitled to report any irregularities they
encounter on Taobao. Thereby, the aim is to guarantee the functioning of

21 Zhang 2016, p. 195.
22 1hid., p. 196.
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fair e-commerce platform across China. There are two main advantages
of the online report mechanism, namely the prevention of unfair
competition and the protection of Taobao members prior to being
damaged.?3

In sum, if the dispute arise, the party has a choice to designate a
Taobao employee or a jury-like panel to handle a case. Giventhe binding
rules, any Taobao community member can become a juror responsible
for adjudicating a disputed case. In fact, some factors are taken into
account to assess the reputation of such jurors within the entire Taobao
system. The public jury decides the case according to the majority of
votes. Therefore, the Taobao system itself is able to handle the constantly
increasing number of complaints. Interestingly, the Taobao experience
was significant for the other internet platforms across China, including
WeChat and DiDi. They endeavoured to make use of similar ODR
mechanisms within their platforms, however they did not achieve the
same success.?4

The aforementioned solutions confirms that China easily adapt
to the online reality and provides for new solutions that comply with the
need of a market economy. There are, however, still many questions that
need to be addresses, including data protection and cybersecurity.

Reduction of Fees for Online Arbitration: The Example of Shenzhen
Court of International Arbitration

It is also worth analysing the solutions adopted by the Shenzhen Court
of International Arbitration (hereinafter “SCIA”, widely known as
“South China International Economic and Trade Commission” or

2 pid.
2 Shu 2020, pp. 27-28.
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“Shenzhen Arbitration Commission”). In responsible to the COVID-19
pandemic, on 6 February 2020 the SCIA issued “Special Decision on
reducing the arbitration fees of cases heard online”.?> Those provisions
should be regarded as a cornerstone in development of new trends in
ODR in China. According to the aforementioned Decision, twofold
conditions should be met to apply those rules: first, it concerns cases that
have been accepted but not heard prior to the issuance of this Decision
and second, it refers to cases that have not yet been accepted prior to
issuance of this Decision. Given the first condition, both parties should
also agree that the arbitral proceedings will be held online (submission
of documents, hearings, examination of e-evidences among others
should be made via the SCIA’s Online Arbitration Service Platform).
The second condition, in turn, concerns the situation when the claimant
requested for online arbitration and both parties have reached a
consensus to conduct the entire arbitral proceedings online. The
reduction of fees applies from the date of issuance of this Decision and
lasts till the end of pandemic (the precise date will be determined
pursuant to the decision issued by the Chinese government).
Furthermore, the fees differ depending on the arbitral proceedings. In
case of domestic disputes, the acceptance fee is waived and case-
handling fee halved. Given the international and foreign-related disputes
(including as well those from Hong Kong, Macao and Taiwan), there is
no registration fee and the other arbitration fees are halved. In addition,
the aforementioned Decision also includes specific regulations
concerning the reduction of fees where the parties reached a settlement
before the formation of the arbitral tribunal. In such acase, the arbitration
fees are reduced by 50% from the original 50% reduction. Other rules

%5 Special Decision on Reduction of Arbitration Fees, Shenzhen Court of
International Arbitration 06.02.2020,
http://www.scia.com.cn/en/index/newsdetail/id/36 14.html. Accessed on 28
February2022.
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apply where the parties reached a settlement during or just after the first
hearing. In that situation, the arbitration fees are reduced by 10% from
the original 50% reduction. Inorder to encourage partiesto choose online
arbitration instead of traditional proceedings, there are specific
regulationsto reduce fees even for the case accepted prior to the issuance
of the aforesaid Decision. If both parties agreed to conduct online
arbitration via the special Online Platform, they are obliged to submit a
consent and application for arbitration fees reduction. After verification,
given the domestic case, the case-acceptance fee is waived and 50% of
the case-handling fee being already paid will be refunded. With regard
to the international or foreign-related case, the registration fee and 50%
of all other arbitration fees already paid are totally refunded upon the
closure of the case.26 The solutions adopted by the SCIA are not merely
response to the ongoing pandemic situation but they should be regarded
as well as a step forward by attracting parties to select online arbitration
rather than traditional model proceedings.

Conclusion

The following study confirms that China is advanced in terms of ODR.
Since 2016, the concept of “Smart Justice” has been launched and
together with the Digital Silk Road (DSR) proposes a new approach to
ODR. The Chinese achievements are worth watching. The undertaken
steps reflects the needs of a market economy and comply with the new
trends, such as the emergence of e-commerce. Therefore, both the “smart
courts” and e-courts represent a new value of handling disputes
completely online. This means that along with the innovation-driven
technologies, a new standard also is included in the judiciary system.
Even if the process of digitalization sped up due to the Covid-19

% | bid.
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pandemic, the step-by-step measures have been implemented since 2015.
In addition, the Chinese judicial and arbitral institutions endeavour to
attract more parties to solve their disputes online. The case of Taobao
platform and WeChat “Micro Mobile Court” even confirm such a
statement. Overall, the Chinese approach to “online justice” seems to be
interesting, however many questions concerning the data protection and
cybersecurity need to be addressed in the future.
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CONSTITUTIONALISM AND
CONSTITUTIONAL CRISES. PRELIMINARY
OBSERVATIONS

Egresi Katalin?

Abstract

Modern constitutionalism emerged at the end of 18th century in the
American and French revolutions, later took root in other countries and
by the end of 20th century had gained universal recognition. Recently the
constitutionalism is realized in the democratic political systems, so it
seems the concept of constitutionalism is related to democracy and the
concept of rule of law. To understand constitutional crises, it is first
necessary to clarify the meaning of constitutionalism.

Keywords: constitution, legality, legitimacy, democracy, rule of law,
constitutionalism, crisis, degradation

Introduction

The idea of constitutionalism stems from the French and American
revolutionary traditions, also known as founding constitutionalism. The
two revolutions were different from other revolutions before them,
because they established a new political system. This required
distinguishing the constitution from ordinary law. To achieve this,
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however, it was necessary to build on a new source of legitimacy, the
constitutional power reserved to the people. The legitimacy of the
modern constitution lies in popular sovereignty.

These revolutions sought to create a government limited in both content
and form. On the one hand to give primacy to individual freedom —
fundamental rights in legal documents —; on the other hand in order to
ensure that freedom is best guaranteed, is the separation of power.
Although in the early 19th century the term of constitutionalism was
relatively well-defined intellectual trend, there is no precise definition
that has a single meaning.

Constitutionalism and the concept of constitution

Constitutionalism is often associated with legality, the linking exercise
of public power to the law, but this does not cover the full spectrum of
constitutionalism. Constitutionality can also be understood as a special
case of legality, but Dieter GRIMM argues that constitutionalism is not
the same as the legislation of public power, because it is more than that.
Itisan instrument of legitimation and a means of limiting the exercise of
public power, which is justified by universal theorems, so that
constitutions can be drawn up with very different contents from country
to country.

Grimm proposes a functional approach to the definitions of
constitutionalism, grouped in five points, rather than a unigue definition
of content. However, it is important that political power can be definded
in many different ways in a constitution for ex. monarchical, republican,
unitary, federal, parliamentary or preseidential, but this diversity does
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not mean that any content can be compatibile? with a modemn
constitution:

1) A constitution is a set of legal norms, the result of a political
decisions and does not derive its source from elsewhere.

2) The purpose of a constitution is not merely to reduce pre-existing
public power.

3) The regulation is comprehensive in the sense of public power
may be exercised only the basis of the Constitution.

4) The Constitution is the supreme norm and it takes precedence
over all other legal rules. Legislation contrary to the Constitution
cannot be valid.

5) The people are the ultimate source of the Constitution and
therefore of power. 3

A distinction must be made between the power to constitute (pouvoir
constituant) ad the power derived from it. Constitutionswhich meet these
requirements are those which, according to Grimm, are able to exclude
the arbitreriness.

It seems that one of the main requirements of constitutionalism is the
limited power. Constitutionalism means primarly the belief in the power
limited by the constitutions. Constitutionalism has classically been used
to subject state bodies to law, so that they could not interfere with the
sphere of freedom. Constitutionalism thus legitimates and regulates
public power. Constitutionalism is not only protection of individual
liberty, but also democratic, since it makes the people, all of whom are

2 Dieter Grimm: The Achievement of Constitutionalism and its Prospects in a
ChangedWord. In. The Twilight of Constitutionalism. (ed. Petra Dobner-Martin
Loughlin), Oxford University Press, 2010.p. 10.

® Dieter Grimm: Types of Constitutionalism. In. Oxford Handbook of
Comparative Constitutional Law (ed. Michel Rosenfeld-Andras Saj6), Oxford
University Press, 2012. pp. 103-105.
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equal, the holders of the constitutional power. By establishing its
constitution, the people establish rules for itself.

The focus of modern constitutionalism isthe constitution, which after the
revolutions of the 18th century was - apart from the british legal
development (see below); - a written public document, that had two basic
features in common: the establishment of rule and the normativity of the
constitution. Since in both countries a completely new political system
had been established, fundamentally different from the unjust system that
had preceded it, the exercise of all public power required justification by
the constitution.

The break with the old order was much more pronounced in France,
where the Constituent Assembly abolished the landlord system and the
tithe in a matter of hours, fundamentally changing the public law.4
Historically, the French constitutions are the product of the conflict
between liberal bourgeoisie and the absolut monarchy. ,,The bourgeoisie
was seeking the emancipate the production and commercial sphere from
hierarchical direction and to guarantee the predicability of state power.”>
This may be due to the fact that, while in the United States the repression
came from outside, in France it came from within. In the United States,
the post-revolutionary order was different, but not to the same extent.®
The constitution thus put on the end to the previous political system by

“ Péter Hahner: Constitutionalismin the United States and France at the end of
the 18th century. (ed. Andras Jakab - Andras Kordsényi; Constitutionalism in
Hungary and elsewhere (Budapest: UMK 2012) p. 112.

® Dieter Grimm: Constitutionalism. Past, Presentand Future. Oxford University
Press, 2016.p.128.

® Alexis de Tocqueville: Democracyin America. [translated by Jusztina Frémer,
Eva Martonyi, Livia Miklos, Géza Nagy, Gyula Schulteisz, LaszI6 Szijgyard]
(Budapest. Gondolat 1983)
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defining the form and content of the exercise of sovereign power and
replaced it with a democratised system.

The founding nature of sovereignty means that this constitutional
tradition applies equally to all, because a radical break with the
authoritarian status quo can only b