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Predhovor

Fakulta prava Paneurdpskej vysokej skoly v Bratislave sa uz tradicne stdva miestom
intelektualnych stretnuti odbornikov z réznych oblasti pravnej vedy, ¢im potvrdzuje
svoje postavenie v priestore akademického diskurzu. V tomto duchu sa dia 28. marca
2025 uskutocnila medzinarodna vedecka konferencia pod nazvom Budiicnost’ prava —
pravo buducnosti, ktora bola stcastou kazdoro¢ného cyklu vedeckych podujati
organizovanych nasou fakultou.

Konferencia bola uréena predovsetkym vedeckym pracovnikom posobiacim na
slovenskych a zahrani¢nych univerzitach, ako aj odbornikom z praxe, Statnej spravy a
d’alsich profesijnych oblasti. Spoloénym menovatelom ucastnikov bolo kritické a
zaroven konstruktivne premyslanie o vyzvach, ktoré pravu kladie rychlo sa meniaca
spoloc¢nost’.

Diskusie, ktoré na konferencii prebehli, neboli len reflexiou aktualneho pravneho stavu
(de lege lata), ale predovSetkym snahou formulovat’ viziu do buducnosti (de lege
ferenda). Takato perspektiva je dnes nevyhnutna. Pravo, ktoré sa neobnovuje, straca
svoju schopnost’ reagovat’ na meniace sa potreby spoloc¢nosti, stdva sa nepruznym, ba az
nespravodlivym. Aj ked’ neexistuje kristal'ova gula, ktora by nam s istotou ukazala, kam
sa pravne systémy budu uberat, odborné uvahy vychadzajuce z analyzy aktudlnych
trendov a poznatkov predstavuji kI'a¢ k predvidaniu buducnosti.

Tento zbornik prindSa vyber z najzaujimavejSich prispevkov prednesenych na
konferencii, ktoré predstavuju pestrii paletu nazorov a pravnych pristupov. Spéjajui ich
uvahy nad tym, ako by malo pravo reagovat’ na vyzvy digitalizacie, globalizacie,
klimatickych zmien, migrécie, technologického pokroku, ako aj na meniace sa hodnoty
a potreby jednotlivca i spolo¢nosti. Kazdy z prispevkov je svojim spdsobom pozvankou
na cestu do budiicnosti prava — do priestoru, kde sa pravna veda stretiva s viziou.

Verime, Ze tato publikacia Vas oslovi a in$piruje k vlastnym tivaham o tom, aké by malo
byt pravo buducnosti — spravodlivé, pruzné, inkluzivne a pripravené Celit novym
vyzvam.

S uctou,

za organizaény vybor

doc. JUDr. PhDr. Lilla Garayova, PhD. LL.M.

Prodekanka pre bakalarske a magisterské stidium a zahrani¢né vztahy

Fakulta prava Paneurdpskej vysokej skoly



Foreword

The Faculty of Law of the Pan-European University in Bratislava has long served as a
hub for intellectual exchange among legal scholars, practitioners, and professionals from
diverse backgrounds. Continuing in this tradition, the international scientific conference
entitled “Law of the Future — The Future of Law” was held on 28 March 2025, as part
of our faculty’s annual series of scholarly events.

The conference was primarily aimed at academics from universities in Slovakia and
abroad, as well as legal experts and professionals from state administration and other
sectors. What united all participants was a shared commitment to critically and
constructively engaging with the evolving challenges facing the legal world.

The conference provided a valuable platform not only for reflecting on the current state
of the law (de lege lata) but more importantly, for shaping ideas and visions for its future
development (de lege ferenda). Such forward-thinking is not only desirable but
necessary. Law that fails to evolve risks becoming obsolete, ineffective, or even unjust.
While there may be no crystal ball to predict the future of legal systems with certainty,
academic reflection rooted in current socio-economic trends and legal developments
remains an essential tool for anticipating what may lie ahead.

This volume brings together a selection of the most thought-provoking papers presented
at the conference, offering a rich mosaic of perspectives and legal insights. What unites
them is a deep concern for how the law should respond to the challenges of digitalisation,
globalisation, climate change, migration, technological advancement, and the ever-
shifting values and needs of both individuals and societies. Each contribution invites
readers on a journey toward the future of law — a space where legal scholarship meets
vision.

We hope this publication will captivate your interest and inspire you to reflect on what
the law of the future should look like — fair, adaptable, inclusive, and equipped to meet
the challenges of tomorrow.

Sincerely,

on behalf of the Organising Committee

Assoc. Prof. JUDr. PhDr. Lilla Garayova, PhD. LL.M.

Vice-Dean for Bachelor’s and Master’s Studies and International Relations

Faculty of Law, Pan-European University
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SWEET DISPUTE: WHO OWNS THE NAME
"DUBAI CHOCOLATE"?

Lilla Garayovd’

Abstract

What are the legal consequences when a chocolate brand evokes the allure of
Dubai without any genuine connection to the city? The Dubai Chocolate case
has sparked intense debate surrounding misleading branding practices,
consumer expectations, and the boundaries of fair competition. Conflicting
decisions by German courts have only deepened the controversy, raising
complex questions about whether “Dubai Chocolate” constitutes a protected
geographical indication or merely a descriptive, generic term. This article
explores the broader implications of the case, examining how courts interpret
geographic branding and the extent to which food labeling laws and trademark
regimes protect regional identities. By drawing parallels with landmark disputes
over products like Swiss chocolate, Parmesan cheese, and Champagne, the
analysis situates the Dubai Chocolate conflict within the evolving framework of
international food law. In an era shaped by viral marketing and increasingly
globalized consumer behavior, this case highlights the growing tension between
authenticity and commercial creativity—and offers valuable insights for
regulators, businesses, and consumers alike.

! Lilla Garayova, Vice-Dean, Associate Professor, Department of International Law,
Faculty of Law, Pan-European University, Slovakia, lilla.garayova@paneurouni.com,
ORCID: 0000-0002-7999-4823.

This work was supported by the Slovak Research and Development Agency under the
Contract no. APVV-20-0567.
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Keywords

Geographical indications, trademark law, misleading branding, consumer
protection, unfair competition, food labeling regulations, Dubai Chocolate,
intellectual property, product authenticity, viral marketing, legal enforcement,
EU food law, international trade law.

Introduction

What happens when a chocolate brand promises a taste of Dubai—but
delivers something else entirely?? The "Dubai Chocolate" case, recently decided
by the Cologne District Court, has stirred controversy in Germany, sparking
debates over misleading branding, consumer expectations, and the boundaries
of fair competition. At its core, this case is not just about chocolate; it is about
trust in product labeling and the fine line between clever marketing and unlawful
deception.

From Swiss watches through Italian espresso, to Hungarian gyulai,
geographical indications play a crucial role in how consumers perceive product
quality and authenticity. But what happens when a name suggests an origin that
doesn’t align with reality? The Cologne Regional Court’s (Landgericht Kdln)
decision of 13 January® to ban the sale of "Dubai Chocolate" on the grounds of
misleading advertising has added another layer to the regulatory framework
governing branding and trademark law in the European Union. The case is
further complicated by the Frankfurt Regional Court’s contrasting ruling,*

2 This work was supported by the Slovak Research and Development Agency under the
Contract no. APVV-20-0567.

3 Cologne Regional Court (Landgericht KéIn), Decision of 13 January 2025 (Case 33 O
544/24, 13 January 2025).

4 Frankfurt Regional Court (Landgericht Frankfurt am Main), Decision of 21 January
2025 (Case No. 2-06 O 18/25, 21 January 2025).
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which allowed the sale of "Dubai Chocolate," citing different consumer
perception standards.

This article unpacks the rationale behind these diverging judgments,
exploring how courts interpret consumer expectations and apply trademark and
unfair competition laws to geographical branding. This study will examine
similar cases in Germany and beyond, and shed light on the growing legal
scrutiny surrounding product naming practices.

1. What is the Dubai Hype?

Dubai Chocolate is a contemporary confection that combines traditional
Middle Eastern flavors with modern chocolate-making techniques. First
developed by Fix Dessert Chocolatier in Dubai in 2021, this chocolate bar
features a distinctive filling made from pistachios and kadayif (a type of
shredded phyllo dough integral to traditional knafeh).® The chocolate bar was
conceptualized and developed by Sarah Hamouda, a British-Egyptian
entrepreneur and the founder of Fix Dessert Chocolatier. Her vision was to craft
a product that married Middle Eastern dessert traditions with contemporary
chocolate craftsmanship, setting her brand apart from mainstream
confectioners.”

While Dubai Chocolate initially attracted a niche audience, it experienced
an unprecedented surge in demand following a viral TikTok video posted on
December 18, 2023. Within a year, the video had accumulated over 100 million

> Michollek N, 'Trending Treat "Dubai Chocolate" — But Who Owns the Name?'
(Deutsche Welle, 2024) https://www.dw.com/en/trending-treat-dubai-chocolate-but-
who-owns-the-name/a-60000000 accessed 16 January 2025.

¢ Fix Dessert Chocolatier, 'Pistachio Kataifi Chocolate Bar' (Fix Dessert Chocolatier)
https://fixdessertshop.com accessed 29 January 2025.

7 Falstaff, 'Exclusive: An Interview with Sarah Hamouda, Creator of Dubai Chocolate'
(Falstaff) https://www.falstaff.com/en/news/falstaff-exclusive-an-interview-with-sarah-
hamouda-creator-of-dubai-chocolate accessed 29 January 2025.
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views,? prompting a wave of social media engagement. This social media-fueled
popularity led to a rapid increase in consumer demand, straining production
capacities and driving up retail prices. The surge in interest also spurred a
secondary market, where individuals purchased Dubai Chocolate in bulk and
resold it at substantially higher prices. Some resellers exploited the scarcity,
leading to significant price markups and, in extreme cases, even theft and
burglary incidents targeting stores and suppliers. Besides skyrocketing prices in
secondary markets the chocolate has also given rise to illicit smuggling
activities, as individuals attempt to bypass customs regulations and profit from
the confection’s rarity. Reports from European customs authorities suggest that
Dubai Chocolate has become an unlikely yet valuable target for smuggling
operations. From a legal perspective this means the need to talk about luxury
food commodification and cross-border trade enforcement.’

In October 2024, Austrian customs authorities intercepted two separate
smuggling attempts within the span of a few days. Smugglers were found
transporting approximately 2,540 bars of Dubai Chocolate, each weighing 200
grams, across the Austrian border without declaring the goods or paying the
required customs duties.! A month later, in November 2024, a more significant
smuggling attempt was uncovered near Weil am Rhein, a key border crossing
between Germany and Switzerland. Authorities detained an individual
attempting to transport 45 kilograms of Dubai Chocolate across the border

8 Ates A and Sunar H, 'Dubai Chocolate: Is It a Real or an Imagined Taste?' (2024) 18
Aksehir Meslek Yiiksekokulu Sosyal Bilimler Dergisi 130-138.

% Kopéova, R. (2025). Emocidlna reklama: §ikovny marketing alebo nekald siitaz? =
Emotional advertising: Clever marketing or unfair competition? In M. Mihélikova & V.
Tazka (Eds.), Milniky prava v stredoeurépskom priestore 2025 (Vol. 2, pp. 924-933).
Bratislava, Slovakia: Univerzita Komenského v Bratislave, Pravnicka fakulta UK

19 The International, 'Austrian Customs Seize Over 2,500 Chocolate Bars' (The
International, 10 January 2025) https://www.theinternational.at/austrian-customs-seize-
over-2500-chocolate-bars/ accessed 29 January 2025.
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without proper customs clearance.!'! The size and frequency of these smuggling
operations suggest a structured effort to evade import regulations and capitalize
on price differentials between markets where Dubai Chocolate remained a high-
demand product.

The viral success of Dubai Chocolate triggered a wave of imitations,
both at the artisanal and industrial levels. Following the TikTok video, food
influencers and home bakers began replicating the recipe, often presenting their
versions as authentic or even original creations. As consumer interest in
homemade and alternative versions of Dubai Chocolate surged, the spread of
unauthorized reproductions escalated beyond small-scale kitchen experiments.
Copycat versions quickly entered commercial circulation, and Fix Dessert
Chocolatier struggled to control the brand identity of its signature product.

The commercial success of Dubai Chocolate soon attracted the attention of
major confectionery manufacturers, leading to widespread industrial-scale
imitation. Notably, well-established European brands such as Lindt began
producing their own versions of a chocolate bar with a knafeh and pistachio
filling, branding them as Dubai Chocolate to capitalize the existing market trend.
Similarly, retail giants Aldi and Lidl introduced private-label alternatives,
further diluting the exclusivity of Fix Dessert Chocolatier’s original creation.

2. Legal Challenges in Protecting Dubai Chocolate Under
Geographic Indication Laws

One of the primary legal challenges in securing exclusive rights over the
name Dubai Chocolate stems from the lack of protection under international
agreements governing geographical indications (GIs). Geographical indications
serve as a tool for preserving the commercial identity of products associated
with a specific region, which means that only producers from that designated

11 Siidwestrundfunk, 'Weil am Rhein: Mann will 45 Kilogramm Dubai-Schokolade nach
Deutschland schmuggeln' (SWR.de, November 2024) https://www.swr.de accessed 29
January 2025.
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location can legally market the product under that name. Gls are a key
component of intellectual property law and trade regulation, designed to protect
products whose quality, reputation, or other characteristics are intrinsically
linked to their place of origin.

Under international and regional legal frameworks, two primary types
of geographical indications exist:

1. Protected Geographical Indications (PGI) — This designation
protects products that originate from a specific region and whose
quality or reputation is significantly linked to that area, but it does
not require that all stages of production occur within the
designated location. PGI status permits some flexibility in
sourcing raw materials or completing certain aspects of production
outside the designated area, as long as the defining characteristics
remain closely tied to the region's traditions and expertise.

2. Protected Designations of Origin (PDO) — This is a stricter
category, requiring that both the raw materials and the entire
production process occur exclusively within the designated
geographic region. With PDO the traditional methods of
production and the unique environmental factors of the region—
such as climate, soil composition, or local expertise—are essential
to the product’s identity and quality.

GI protections are governed by a range of international treaties and
national regulations that protect the commercial integrity of region-specific
products. One of the key legal instruments in this area is the Lisbon Agreement
for the Protection of Appellations of Origin (1958),'? administered by the World
Intellectual Property Organization (WIPO). Expanding upon this framework,

12 'World Intellectual Property Organization, Lisbon Agreement for the Protection of
Appellations of Origin and Their International Registration of 31 October 1958, as
Revised at Stockholm on 14 July 1967 (with official English translation) (1958) 923
United Nations Treaty Series 205.
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the Geneva Act of the Lisbon Agreement,'* adopted May 20, 2015, entered into
force on February 26, 2020, modernized and broadened the scope of GI
protections, extending beyond traditional appellations of origin to encompass a
wider array of geographical indications. At the time of writing this article, in
January 2025, there are 49 Contracting Parties to the Lisbon framework and
1090 appellations of origin have been registered. '

In addition to these WIPO-administered treaties, the Agreement on
Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement,
1994),"5 established under the World Trade Organization (WTO), sets out
minimum global standards for GI protection. This agreement allows WTO
member states to prevent the misleading use of geographical terms in commerce.
Within the European Union, GI protections are further reinforced by Regulation
(EU) No 1151/2012' on quality schemes for agricultural products and
foodstuffs, which formally defines and enforces Protected Geographical
Indications (PGI) and Protected Designations of Origin (PDO) within the EU

single market.!”

13 World Intellectual Property Organization, Geneva Act of the Lisbon Agreement on
Appellations of Origin and Geographical Indications (2020) 3375 United Nations Treaty
Series.

4 World Intellectual Property Organization, Lisbon Agreement for the Protection of
Appellations of Origin and Their International Registration (WIPO Lex, 2025)
https://www.wipo.int/wipolex/en/treaties/ShowResults?lang=en&treaty id=10 accessed
29 January 2025.

15 World Trade Organization, Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS Agreement) (adopted 15 April 1994, amended 6 December 2005,
entered into force 23 January 2017).

16 European Parliament and Council of the European Union, Regulation (EU) No
1151/2012 of the European Parliament and of the Council of 21 November 2012 on
Quality Schemes for Agricultural Products and Foodstuffs [2012] OJ L343, 1-29.

17 Kop€ova, R. (2025). Osoby aktivne legitimované v sporoch z nekalej sutaze.
Prévnické listy, (1), 23-30. Wolters Kluwer CR; Zapado&eska univerzita v Plzni, Fakulta
pravnicka.
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Despite the existence of these legal frameworks in many jurisdictions,
enforcing GI rights on a global scale remains challenging, particularly when
certain countries have not ratified the relevant treaties. In the absence of
international recognition, producers in non-signatory states are often free to use
protected names, leading to conflicts over branding, misleading labeling, and
consumer trust. The Dubai Chocolate case exemplifies these difficulties, as the
United Arab Emirates (UAE) has not signed the Geneva Act or the Lisbon
Agreement. As a consequence, manufacturers outside the UAE can legally
market products as "Dubai Chocolate" without complying with any specific
regional production requirements.

Retailers and manufacturers defending the use of the term argued that
consumers do not interpret "Dubai Chocolate" as an indication of origin. Instead,
they contended that the name functions as a generic descriptor, alluding to either
the type of chocolate, its ingredients, or an exotic branding strategy. From their
perspective, much like terms such as "Swiss chocolate" or "Belgian chocolate",
which evoke premium quality but are not always strictly tied to a place of
manufacture, the label "Dubai Chocolate" could be viewed as a reference to a
recipe rather than a protected geographic designation.

Conversely, opponents—including certain importers, small-scale
manufacturers, and consumer protection advocates—challenged this
interpretation. They asserted that the term "Dubai Chocolate" misleads
consumers into believing that the product has a genuine connection to Dubai,
whether in terms of origin, production, or raw materials. This argument is
particularly relevant in the context of European Union trademark and consumer
protection law,'® where misleading geographic indications can be deemed
unlawful under both the Unfair Commercial Practices Directive (Directive

18 Moravcova, D. (2022). Consumer protection under the Brussels I bis and Rome I
Regulations. Institutiones Administrationis: Journal of Administrative Sciences, 2(1),
100-113. https://doi.org/10.54201/iajas.v2i1.36
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2005/29/EC)"° and EU Regulation No. 1151/2012 on quality schemes for
agricultural products and foodstuffs.?’ In January 2025, a German court
addressed this issue for the first time, marking a significant moment for
geographic branding in food law. The case centered on whether the term "Dubai
Chocolate" conveys a specific geographical origin, which would require the
product to be manufactured in Dubai, or whether it is merely a descriptive term
referring to a particular style, flavor, or recipe.

3. Legal Interpretations of Geographic Branding

In adjudicating this issue, the German courts had to grapple with novel
legal considerations. Unlike established GIs such as "Champagne" for sparkling
wine from France or "Parmigiano Reggiano" for cheese from Italy, the term
"Dubai Chocolate" is not currently protected under any international GI
framework. Moreover, the United Arab Emirates is not a signatory to the Geneva
Act of the Lisbon Agreement. This lack of formal GI recognition further
complicated efforts to restrict the use of the term outside Dubai.

Beyond the geographical indication argument, the case also raised
questions about trademark law and unfair competition. If Fix Dessert
Chocolatier, the original Dubai-based manufacturer, had registered "Dubai
Chocolate" as a trademark, it could potentially prevent competitors from using
the term in a misleading manner. However, as of early 2025, no exclusive
trademark rights for "Dubai Chocolate" had been successfully enforced in
European markets, however 14 trademark applications have been filed. This
legal gap allowed multinational companies such as Lindt, Aldi, and Lidl to
continue marketing their own versions of Dubai Chocolate, further blurring the

19 European Parliament and Council of the European Union, Directive 2005/29/EC of the
European Parliament and of the Council of 11 May 2005 Concerning Unfair Business-
to-Consumer Commercial Practices in the Internal Market (Unfair Commercial Practices
Directive) [2005] OJ L149, 22-39.

20 European Parliament and Council of the European Union, Regulation (EU) No
1151/2012 of the European Parliament and of the Council of 21 November 2012 on
Quality Schemes for Agricultural Products and Foodstuffs [2012] OJ L343, 1-29.
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distinction between authentic geographic branding and purely commercial
nomenclature.

The German court’s ruling in this case is expected to set an important
precedent for future disputes involving geographic branding and trademark law.
While the decision does not establish a binding international standard, it
contributes to the growing body of case law addressing the legal limits of
geographic indications and misleading advertising in global food markets. As
courts in other jurisdictions are likely to face similar disputes, the outcome of
this case could influence broader legal discussions on whether viral food
products—especially those with geographically evocative names—should
receive stronger legal protections.

The Cologne Regional Court addressed the issue of geographical
branding and consumer protection law in its decision of 13 January 2025 (case
33 O 544/24).*' According to the court’s ruling, a product may only be labeled
as "Dubai Chocolate" or a similar term within Germany if it is manufactured in
Dubai or maintains a legitimate geographical connection to Dubai.

The ruling specifically concerned the retailer Aldi, which had been
marketing a product under the name "Alyan Dubai Homemade Chocolate" since
December 2024. Despite its branding, the chocolate was produced in Tiirkiye,
as indicated in small print on the back of the packaging. The Cologne Regional
Court issued an injunction against Aldi, temporarily prohibiting the sale of the
product on the grounds that the branding misled consumers regarding the
product’s true origin.

This decision was based on Section 127(1) of the German Act on the
Protection of Trade Marks and Other Signs (Markengesetz, or Trade Mark

21 Cologne Regional Court (Landgericht K6In), Decision of 13 January 2025 (Case 33 O
544/24) 13 January 2025.
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Act),”? which strictly regulates the use of geographical indications in
commercial trade. The relevant provision states: "Indications of geographical
origin may not be used in trade for goods or services which do not originate
from the place, area, territory, or country which is designated by the indication
of geographical origin if it is likely to mislead concerning the geographical
origin if such names, indications, or signs for goods or services of different

origin are used."”

This statutory provision aligns with the principle of fair competition
and consumer protection, ensuring that geographical indications are not used in
a deceptive manner that could mislead the public. The court’s interpretation of
Section 127(1) establishes that a geographically evocative product name must
reflect the actual origin of the product, rather than serving as a marketing tool
designed to capitalize on consumer perceptions associated with a particular
region.

The Cologne Regional Court determined that Aldi’s reference to
Tiirkiye on the back of the packaging was insufficient to correct the potentially
misleading impression created by the product’s name. The court reasoned that a
prominent front-facing reference to "Dubai" as part of the product name could
lead consumers to believe that the chocolate was actually manufactured in Dubai
and imported into Germany. In this context, the court applied a strict
interpretation of Section 127(1) of the Trade Mark Act, reinforcing that a
disclaimer or small print indicating the true country of production does not
automatically negate misleading branding.

The Cologne Regional Court’s ruling on "Dubai Chocolate" is
consistent with its approach in two previous cases concerning misleading
geographic branding practices. In both cases, the court issued preliminary
injunctions prohibiting two companies from marketing their products as "Dubai

22 Act on the Protection of Trade Marks and Other Signs of 25 October 1994 (Federal
Law Gazette [BGBL.] Part I, p. 3082), as last amended by Article 14 of the Act of 8
October 2023 (Federal Law Gazette [Bundesgesetzblatt] 2023, Part I, No. 272).

2 Ibid.
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Chocolate" when they were neither manufactured in Dubai nor had any
verifiable geographic connection to the city. The court found that the product
design and branding strategy created a false perception of origin, constituting
misleading commercial practice under both the Trade Mark Act and the Act
Against Unfair Competition.?*

In its reasoning, the court highlighted specific marketing phrases and
packaging elements that contributed to consumer deception. The products in
question included promotional slogans such as "Taste of Dubai", "A Touch of
Dubai", and "This chocolate brings the magic of Dubai directly to your home."
The court determined that these statements, when combined with the prominent
use of "Dubai Chocolate" on the product label, reinforced the mistaken
impression that the chocolate was produced in Dubai. As a result, the court
concluded that the overall branding misled consumers into believing that the
product's quality or authenticity was tied to Dubai, thus violating German and
EU laws on unfair commercial practices.

While the Cologne Regional Court took a strict approach to
geographical branding and consumer protection, a subsequent ruling by the
Frankfurt Regional Court, just a week later, on 21 January 2025 (case 2-06 O
18/25) offered a contrasting perspective on the legal classification of "Dubai
Chocolate." In this case, which concerned a chocolate product marketed by Lidl,
the court found that the term "Dubai Chocolate" had evolved into a generic
designation, rather than a protected indication of origin. This divergence in
judicial interpretation really shows us just how complex georgaphical branding
is, especially in cases where product names are geographically suggestive but
not legally protected under GI law.

Unlike the Cologne Regional Court, which ruled that "Dubai
Chocolate" must have a verifiable connection to Dubai, the Frankfurt Regional

24 Act Against Unfair Competition of 3 March 2010 (Federal Law Gazette I, p. 254), as
last amended by Article 13 of the Act of 8 October 2023 (Federal Law Gazette 2023, Part
I, No. 272).
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Court determined® that consumers would not necessarily interpret the name as
an indication of geographical origin. Instead, the court reasoned that the term
had entered common commercial usage as a reference to a particular type of
chocolate, rather than as a geographically exclusive designation. This ruling was
based on several key factors, including the presentation of Lidl’s chocolate, its
labeling, and the transparency of its origin declaration. The court emphasized
that Lidl had clearly indicated the product’s origin, stating that it contained
"chocolate, pistachios, and kadayif from EU/non-EU sources." By including this
information on the packaging, Lidl had provided consumers with sufficient
clarity regarding the true composition and sourcing of the product. The court
further noted that, in the absence of explicit claims about Dubai as the place of
manufacture or sourcing, consumers would not necessarily expect the chocolate
to have been produced in Dubai or to contain ingredients sourced from the UAE.

These rulings are case-specific and do not establish binding legal
precedent for other disputes involving similar branding strategies. However,
they signal that future legal assessments will depend heavily on the specific
context in which a product is marketed. Factors such as product packaging,
ingredient disclosures, advertising language, and consumer expectations will
likely determine whether a geographic reference is misleading or merely
descriptive.

The contradictory outcomes in the Cologne and Frankfurt cases reflect
much larger debates in intellectual property law, food marketing, and fair
competition regulation. If geographic branding is to be strictly regulated, as
suggested by the Cologne ruling, it could limit the ability of businesses to
creatively market their products. Conversely, if the Frankfurt approach prevails,
it may weaken protections against misleading branding, allowing companies to
freely associate their products with specific regions without direct connections
to those places. Of course, this inconsistency raises questions about the need for
greater legislative clarity. If courts continue to issue conflicting decisions, there
may be pressure on lawmakers or higher courts to establish clearer guidelines

25 Frankfurt Regional Court (Landgericht Frankfurt am Main), Decision of 21 January
2025 (Case No. 2-06 O 18/25, 21 January 2025).
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regarding the use of geographical branding in the absence of formal GI
protection. Future disputes over geographic branding, trademark law, and
misleading advertising are likely to emerge, shaping competition in the
European market.

Similar disputes over product labeling have arisen in various
jurisdictions, leading to very different outcojmes. One of the most stringent
regulatory frameworks exists in Switzerland. The "Swiss Chocolate" cases are
a good example of rigorous national GI enforcement. Under "Swissness"
legislation, which came into force in 2017, food products labeled as "Swiss"
must contain at least 80% Swiss-sourced ingredients,?® with exceptions for non-
native ingredients such as cocoa. Similarly, the European Union has consistently
upheld protections for traditional regional products, particularly in the case of
Italian "Parmigiano Reggiano" cheese. The European Court of Justice (ECJ) has
repeatedly ruled against misleading geographical indications. A landmark ruling
in 2008%7 settled a dispute between the European Commission and Germany, in
which the ECJ determined that only cheese produced according to traditional
methods in designated Italian regions could lawfully be marketed as
"Parmigiano Reggiano", prioritizing authenticity and cultural heritage in food
labeling laws. By contrast, the United States has taken a more flexible approach
to geographical indications, particularly in the case of "Champagne" labeling.
Historically, U.S. law permitted domestic sparkling wine producers to label their
products as "Champagne", despite objections from French winemakers and
European trade authorities. However, a 2006 bilateral agreement?® between the

26 Del Percio A, 'Nation Brands and the Politics of Difference' (2016) 4(S1) Signs and
Society S1-S28 https://doi.org/10.1086/684813.

27 European Court of Justice, Judgment of the Court (Grand Chamber) of 26 February
2008 in Commission of the European Communities v Federal Republic of Germany
(Case C-132/05) [2008] OJ.

28 Karpat, A. (2023). Vzt'ah medzinrodného a iniového prava z pohladu &l. 351 ZFEU.
In K. Smigova (Ed.), Liber Amicorum Dalibor Jilek: Pri prilezitosti 70. narodenin prof.
JUDr. Dalibora Jilka, CSc. (pp. 77-90). Beroun, Czech Republic: Eva Rozkotova. ISBN
978-80-87488-52-2.
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EU and the U.S. imposed restrictions on the use of the term "Champagne."?

Under this agreement, only producers who had been using the term before 2006
were allowed to continue labeling their sparkling wines as "Champagne," while
all new producers were required to use alternative terms such as "sparkling
wine", making this a compromise solution.

So what will be the fate of the Dubai chocolate? Wheter it will be
restricted as a protected designation or remain a freely usable commercial term
will depend on future court rulings and evolving consumer perception in
international markets.

Conclusion

As the dust settles on the Dubai Chocolate debate—at least for
now—it is clear that this case is more than just a confectionery controversy.
What started as a viral food trend has morphed into a legal battleground,
raising fundamental questions about how courts should balance fair
competition, consumer expectations, and commercial freedoms. At the heart
of this chocolate-coated controversy lies a fundamental question: Does a
name shape reality, or does reality shape the name?

The Cologne and Frankfurt courts have served up two very different
interpretations, leaving the fate of Dubai Chocolate hanging in the balance.
While the Cologne court took a strict consumer protection stance, ruling that
the name Dubai Chocolate must reflect an authentic geographical
connection, the Frankfurt court embraced a more flexible approach, viewing
the term as a generic descriptor rather than a misleading claim. This
inconsistency leaves businesses and legal practitioners with a lingering sense
of uncertainty: Will future courts lean toward a stricter regulatory approach
akin to Swissness legislation and EU GI protections, or will they allow
marketing liberties similar to U.S. Champagne labeling practices? If the

2 United States & European Community, Agreement between the United States of
America and the European Community on Trade in Wine (signed 10 March 2006).
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strict approach prevails, businesses will need to tread carefully when using
geographic branding, ensuring that their marketing strategies align with
consumer protection laws and geographical indications. If the more flexible
approach wins out, we may soon find ourselves in a world where "Dubai
Chocolate" joins the ranks of "Belgian waffles" and "French fries"—
evocative but not necessarily tied to their namesake origins.

So, what’s next for Dubai Chocolate? Will it become a globally
protected brand, an unregulated market free-for-all, or just another passing
food fad? Only time—and perhaps a few more court rulings—will tell. Until
then, one thing is certain: whether it’s legally misleading or just deliciously
named, Dubai Chocolate has left an undeniable mark on both the
confectionery world and the field of trademark law. And that, perhaps, is the
sweetest irony of all.
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Traditional Chinese family: A Confucian approach

The Chinese family law is significantly affected by the traditional
Confucian philosophy. Notwithstanding this traditional attitude towards the
importance of family within the Chinese society, there are many new changes
arising. The aim of this chapter is to analyze the current principles and rules of
Chinese family law and new trends within this branch of law. This study
primarily outlines a Confucian perspective on family itself. Further, it brings
attention the principles of contemporary marriage law in China. Finally, it sets
forth the recent developments and latest trends with regard to Chinese family
law, including but not limited to the law on population and family planning in
China, same-sex marriages and divorce conducted by WeChat. The
aforementioned analysis and related findings bring us to the conclusion that the
contemporary Chinese family law represents a kind of fusion between tradition
and modernity.

At the outset, it is noteworthy to indicate that Confucianism, Daoism
and Buddhism belong to the most popular and developed philosophies in China.
Confucianism is, however, of significant value in terms of the Chinese values,
ethics, and morals. In addition, Confucius’ thoughts importantly influenced not
only the Chinese culture itself, but also Chinese way of thinking. Confucianists
advocated for the benevolence (ren 1), social order and social harmony. They
paid a particular attention to the positive relations between the family members.
They believed that such good relations in family can easily ensure the social
order and thus common harmony in the state.?

One of the most important notions within the Confucian philosophy
refers to the filial piety (xiao Z¥) which is crucial in terms of patriarchal-clan-
system functioning in the ancient China. One could even say that the filial piety
is a primary and leading moral principle which significantly impacted the

2 Magdalena Lagiewska, Uwagi na temat systemu prawnego w Chinach [in:] Magdalena
Lagiewska, Jakub M. Lukasiewicz, Chinskie prawo rodzinne. Zagadnienia wybrane,
Torun 2020, pp. 11-20.
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relations between parents and children. In addition, the filial piety referred as
well to the need of taking care about elders in Chinese society.? This entails that
the filial piety is fully reflected within the framework of Confucian virtue and
thus applies mainly to family relations and social responsibility. On the one
hand, Confucianists paid attention to the self-cultivation of inner virtues. As a
result of such behaviour, the benefits of virtue outward could easily be extended
throughout the relations with family members, the wider society, and the world.*
In addition, it should be stressed that according to the Chinese proverb “among
hundreds of virtues, filial piety is the most important one” (bai shan xiao wei
xian 5 #35M5). Hence, the filial piety is considered as the leading principle
in socialization within the Chinese society. Traditionally, parents use their
persuasive power to influence their children’s values, attitudes, and behaviours.
Such a concept is highly rooted in Confucianism where the so-called
consanguinitism is much more important compared to individualism and
collectivism. Filial piety refers to the ideas on the children’s behaviours towards
their parents and ways of their treatment.’

Hence, as per Chen, this term considers fourfold aspects, namely “no
rebellion of the child, respect of the child, child’s continuance of father’s
aspirations, as well as kindness of parents to the child”.® Interestingly, the
Confucian values and morals affected the entire Chinese society and were

3 Edward R. Canda, Filial Piety and Care for Elders: A Contested Confucian Virtue
Reexamined, “Journal of Ethnic And Cultural Diversity in Social Work” 2013, Vol. 22:3-
4,213-234, DOI: 10.1080/15313204.2013.843134, p. 213.

4 Ibidem, p. 220. Cf. Gene Woong Chung, Elders in the family and the strain of the
discourse of filial piety, “Korean Journal” 2001, Vol. 41, issue 4, pp. 144-158.

5 Dahua Wang PhD , Ken Laidlaw PhD , Mick J. Power PhD & Jiliang Shen PhD, Older
People’s Belief of Filial Piety in China: Expectation and Non-expectation, “Clinical
Gerontologist” 2009, Vol.33:1, pp- 21-22, DOI:
https://doi.org/10.1080/07317110903347771.

¢ Zheng, Ruiwen, The Relationships between Confucian Family Values and Attitudes
toward Divorce in Mainland China: An Exploratory Study, Dissertations-ALL 2016,
https://surface.syr.edu/etd/611, pp. 1-2.
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transferred from one generation to another. In the wake of Confucianism,
parents were even entitled to make use of its values and ethics not only to
educate, but also to socialize their children. In addition, today, the Chinese
schools also very often refer to Confucian values while tutoring their students.
Simultaneously, the Chinese social media also helps to keep Confucian values
alive by releasing works about Confucius thoughts, among others.’

Marriage law: principles

The Chinese marriage law expresses the following principles. Firstly, the
freedom of marriage ensures the free choice of partners. Therefore, these
principles refer to the absolute prohibition of arbitrary decisions made by third
parties against persons for the sake of concluding marriage. One could even say
that the chief aim of Chinese legislator was to break with the previous practice
of arranged marriages. Given the history of Chinese families, parents of wedding
couple were active in looking for the suitable candidate for their children. In
addition, they were even responsible for verifying whether there are any
obstacles to conclude a marriage in such a form. According to the Chinese law,
the spouses must express their willingness to enter marriage. This entails that
the Chinese marriage law expresses the so-called “freedom of marriage”
reflected by its voluntariness conclusion.®

It should be added that despite the existence of formal ‘voluntary’ in
terms of decisions to marry in China, practices of informal participation of
parents in search of partners for their children is still alive. It is widely seen
through the “matrimonial exchanges” or “marriage market” held in big cities
across China. This phenomenon spread in China in 2004. The so-called bei fa
xiang qin (FH & #H3%) plays a significant role in finding a partner. In addition,
they can be even considered as an attractive alternative for parents who are

7 Ibidem, p. 1.

8 Jakub M. Lukasiewicz, Prawo mafzenskie Chinskiej Republiki Ludowej [in:] Chifiskie
prawo rodzinne. Zagadnienia wybrane, Torun 2020, p. 70.
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willing to help their single children to find a proper partner for marriage. Given
the Chinese cultural background, the term xiang qin (fH3E) refers to the
meetings or dating of a man and woman. In addition, such meetings mostly are
recommended by a third party, namely parents, neighbours, co-workers, other
relatives, among others. Following the concept of bei fa xiang qin, the two first
characters mean parents, mostly people in their 50s and 60s. The entire phrase,
in turn, should be understood as a parental matchmaking. In practice, the
aforementioned process is conducted mainly throughout the so-called marriage
markets. Interestingly, such marriage markets should be seen as an interesting
alternative towards the dating platforms, existing in plethora across China.’

Marriage markets are organized in major parks in big cities across
China, for instance Beijing, Shanghai, Shenzhen and Wuhan. Therefore, parents
play a crucial role in the entire process by sharing the advertisements of their
children amongst the potential partners. This means that they provide necessary
information about their children with regard to their age, height, profession,
salary, education background Chinese zodiac sign together with their photo.
Surprisingly, some offer even include the minimum requirements towards the
potential partner. Hence, anyone interested should first comply with the
aforementioned requirements. Such well-prepared advertisements are widely
displayed in the main park of big cities and the parents themselves are close to
their advertisement to provide additional information for the interested parties.
Even if the process of bei fa xiang qin is popular within the Chinese society and
reflects some specific features of the Chinese culture, it should be stressed that
single children mostly are not informed about their parents’ actions and
undertaken advertisements. In addition, children are very often discomforted
with their parents’ behaviour and their involvement in love affairs. !°

® Wong Wei Mei, Finding ‘Love’ in China: An Overview of Chinese Marriage Markets
(BaiFaXiangQin), “Inquiries Journal/Student Pulse” 2014, Vol. 6(12). Retrieved from
http://www.inquiriesjournal.com/a?id=946

10 1hidem.
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As a result of unestablished social security and pension system in
China, parents need financial support of their children. In fact, such situation
refers to the “4:2:1” phenomenon whereas one child is deemed to support two
parents and four grandparents. In the wake of such population structure and
dependence between different generations, marriage markets become much
more popular in China. Therefore, Chinese parents try to uphold some dating
traditions, albeit the arranged marriages are prohibited by the law. Even if the
Chinese lawmaker officially confirmed the voluntarily concluded marriage,
non-relational factors, namely parental consent and approval, still play a crucial
role in making choice on the future life partner. Likewise, most Chinese children
are under opinions and some expectations regarding their marital status and
endeavours.!!

Throughout the adoption and development of population and family
planning policy in China, the late marriages became a new normal. In the wake
of such policy, many Chinese citizens decided to have a stable financial situation
and a professional life prior to settling for marriage. Hence, single Chinese
women are very often pushed by their parents to settle down and get married
while reaching a middle adulthood. An independent and successful single
woman is not too popular within the Chinese society. In fact, the so-called
patriarchal culture still prevails and stimulates parents to be involved in
searching for potential husbands for their daughters in the course of marriage
markets.!?

Finally, it is worth noting that Chinese parents practice bai fa xiang qin,
even if they risk to “lose the face” (mianzi -1 ). The concept of “face” is rooted
in Chinese culture and can be defined as “the respectability and/or deference
which a person can claim for himself from other, by virtue of the relative
position he occupies in his social network and the degree to which he is judged
to have functioned adequately in that position as well as acceptably in his
general conduct; the face extended to a person by others is a function of the

1 Ibidem.

12 Ibidem.
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degree of congruence between judgments of his total condition in life, including
his actions as well as those of people closely associated with him, and the social
expectations that others have placed upon him. In terms of two interacting
parties, face is the reciprocated compliance, respect, and/or deference that each
party expects from, and extends to, the other party”.!* Traditionally, the “face”
is linked to the evaluation of individual’s behaviour and image based on the
specific social situation.

Another principle refers to the egalitarianism (equality) of the spouses.
Therefore, they should take responsibilities for maintaining mutual “loyalty”,
“respect”, “help” and “harmony”.

Overall, the main purpose of the egalitarianism is to guarantee break with the
patriarchal model of society that previously existed in China since the ancient
times. Traditionally, women were discriminated against through the custom of
arranged marriages, busting the feet and the duty of strict subordination based
on the “three obedience”. The later term means that the woman as “a girl should

listen to her father, as a wife to her husband, and as a widow — to her son”.'4

Finally, the principle of monogamy is confirmed through the directly
articulated prohibition of “bigamy” and intercourse between the spouses. Given
the Chinese cultural and legal background, there are twofold bigamies such as
“bigamy de iure” and “bigamy de facto”. The former occurs when a married
person enters into a new marriage with a third party. The later, in turn, occurs
when a married person lives simultaneously with another person, likewise with
a husband or a wife, without the formal registration. '

13 Ibidem, cf. Ho David Yau-fai, On the concept of face, “American Journal of Sociology”
1976, Vol. 81, pp. 867-884.

14 Jakub M. Lukasiewicz, Prawo malzenskie..., p. 71.

15 Ibidem, p. 73.
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Law on population and family planning in China

Chinese family planning policy refers to the specific restrictions introduced at
the beginning of the 1980s. The entire concept is widely known as “one-child
policy” with some exceptions accessible to certain couples or minority groups.
Overall, this concept was launched as a response to the increasing number of
populations in the 1950s and 1960s across China. Surprisingly, the China’s
population even reached 250 million from the foundation of the PRC on 1
October 1949. According to some scholars, i.e. Kane and Choi, such a
demographic expansion was even recognized as China’s new strength. It was of
crucial significance given the previous “century of rebellions, wars, epidemics,
and the collapse of imperial authority, during which the annual population

growth rate was probably no more than 0.3%”.1¢

In addition, in the early 1970s, the constant growth of Chinese
population resulted in testing resources. In the wake of changing situation, the
Fourth Five-Year-Plan for 1971-1975 referred to population growth. The
Chinese authorities launched a new family planning campaign which was
reflected throughout the following slogan wan, xi, shao M ¥ 4 (that is “later
marriage, longer spacing between births, and fewer births”).!”

After the Mao’s death, Deng Xiaoping, who was the new leader and
author of “opening up policy” in China, stressed that the limiting of population
growth could help to achieve economic development goals. Consequently, Deng
was in favour of introducing birth control. The first trace of a change dates to
the 1980 when the Central Committee of the Communist Party of China
(CCCPC) issued “An Open Letter to All Members of the Communist Party and

16 Stuart Basten, Jiang Quanbao, China’s Family Planning Policies: Recent Reforms and
Future Prospects, “Studies in Family Planning” 2014, Vol. 45, no. 4, p. 493.

17 Ibidem, p. 493.
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Communist Youth League on the Issue of Controlling the Population Growth”.
Following this letter, each couple should have merely one child.'®

Further, the Chinese lawmaker adopted the population and family
planning law of the PRC in 2001. This legal act also included some punishments
in case of the violation of binding provisions.! In the wake of long-term
demographic imbalances within the Chinese society, the policy- and lawmakers
decide to loosen the population and family planning strategy. Therefore, single-
child families could have up to two children since 2013 and all Chinese citizens
could benefit from this new policy since 2016. One could even say that this
change resulted in the end of controversial “one-child policy” previously
existing in China. In addition, since 31 May 2021, Chinese couples are even
allowed to have up to three children. To convince people to have more children,
the authorities decided to undertake specific measures with regard to the
educational and housing costs. In addition, they also adopted favourable
maternity leave policies. Therefore, they seek to reduce financial needs of
bringing up children. The reason behind adopting such regulations is the
relatively dwindling number of new-born children in China. Given available
data, merely 12 million children were born in 2020, that is the lowest number
since 1960s.20

18 Ibidem, p. 494.

9 thiE \RHME AOSITXIEB)E [Population and Family planning Law of the
People’s Republic of China],
http://www.npc.gov.cn/npc/c30834/202109/9ab0af08773c4652a91d95648df2a98a.shtm
1. Accessed on 11 August 2022. Cf. Jiang Quanbao, Liu Yixiao, Low fertility and
concurrent birth control policy in China, “The History of the Family” 2016, Vol. 21,
issue 4, pp. 551-577, https://doi.org/10.1080/1081602X.2016.1213179; : Carrie Liu
Currier, Investing in the Future: The One Child Policy and Reform, “Journal Of Women,
Politics & Policy” 2008, Vol. 29, issue 3, pp. 365-393,
https://doi.org/10.1080/15544770802206077.

20 Alexander Chipman Koty, Why China has amended its population policy and what it
means for the economy?, “China Briefing” 8 June 2021, https://www.china-

briefing.com/news/chinas-three-child-policy-what-it-means-for-the-economy/.
Accessed on 11 August 2022.
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New trends in Chinese family law

The Chinese family and marriage law evolve and adapt to a new reality. These
changes result in the more open perception of the role of family within the
Chinese society.

The first example refers to the same-sex marriage debate across China.
Li Yinghe, who is a well-known sociologist in China, decided to submit a
proposal on the same-sex marriage legalization to the National Committee of
the Chinese Political Consultative Conference (CPPCC) and the National
People’s Congress (NPC) in 2003. Even though the proposal did not obtain 30-
member vote to be further proceeded, indeed it was a cornerstone in the
mentality of Chinese society. Pursuant to this draft proposal, gays and lesbians
could enjoy equal rights likewise hetero couples.?! Nonetheless, the Chinese
society is still highly influenced by the Confucian philosophy and traditional
way of thinking about the model of family. This entails that the traditional
concepts of family and its structure are still inculcated into people’s mentality.
It can be also a reason for Chinese government to sanction same-sex marriage
and thus to reject it at the outset.??

It is worth adding that the homosexuality itself is neither suppressed
nor persecuted within the PRC. One could even say that it is rather seen as
“obscured”.?* Given gay and lesbian activists in China, there are threefold
approaches towards homosexuality. Firstly, mostly people in the countryside are
ignorant towards the homosexuals. In other words, they assume that the
homosexuality does not even exist. Secondly, many citizens in cities represent
the ambivalent attitude towards homosexuals. Therefore, they know that gay and

2! Timothy Hilderbrandt, Same-sex marriage in China? The strategic promulgation of a
progressive policy and its impact on LGBT activism, “Review of International Studies”
2011, Vol. 37, pp. 1313-1314.

22 Timothy Hilderbrandt, Same-sex marriage..., p. 1320.

23 Cf. Zhang Kevin and Eduard J. Beck, Changing Sexual Attitudes and Behaviour in
China, “AIDS Care” 1999, Vol. 11:5, pp. 581-589.
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lesbians exist. Nonetheless, they express neither support nor condemnation
towards them. Finally, albeit relatively rare approach, but constantly growing
amongst the youngest Chinese population, the young generation of Chinese
supports homosexuals. This attitude is represented within big cities across
China.?*

Therefore, the project of Chinese sociologist did not reach the
minimum votes to be further discussed and moved forward. Even if the project
failed at the initial stage, the same-sex marriage proposal was widely considered
as an annual event in China. In addition, this endeavour to bring Chinese
legislation closer to international standards and thus to give gays and lesbians
equal rights likewise the hetero couples should be a regarded as a sign of slow
changes within the Chinese society.?’

Another new trend concerns the divorce procedures conducted online.
WeChat, which is the most popular communication tool in China, was used to
conduct divorce trial in. One case was held by the Fuquan People’s Court
(Guizhou province) where a long-distance separated couple did not cohabit for
more than seven years. The couple got marriage in 1989, but due to financial
conditions decided to earn money in different provinces, that is in Guizhou
province and Tianjin city. Therefore, they spent several years living separated.
On 8 February 2017, one spouse filed a divorce appeal in court which was heard
as a result of the lack of objection raised by the other. Finally, along with the
judge assistance, the spouses concluded a divorce agreement online.?® Likewise
in Fuquan, the court in Hechuan also used Wechat video to handle a divorce
case. On 4 July 2018, Liu sued Zhou on the grounds of emotional discord and
the lack of relationship between spouses. After filing the case, the court verified
the documents. Nonetheless, Zhou was a migrant worker and lived abroad. The

24 Timothy Hilderbrandt, Same-sex marriage..., p. 1321.
2 Ibidem, p. 1314.

% Jin Dan, Speedy divorce goes through court trial via WeChat, “China Daily”
14.02.2017, https://www.chinadaily.com.cn/china/2017-02/14/content 28193958.htm.
Accessed on 11.07.2022.
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court thus decide to handle a case online based on the consent of both spouses.
In the course of the trial proceedings, the entire court investigation, proof, cross-
examination were conducted through synchronous video calls. In result, the
spouses reached an agreement concerning a child support and a debt settlement
after divorce. The entire court trial took merely ten minutes.?’

In addition, it is worth highlighting that according to Chinese Civil
Code, the so-called emails, electronic chat records, mobile phone text messages
can be also treated as legal evidence in the trial. Therefore, it is possible to
submit evidence from WhatsApp, WeChat, Messenger, email or even SMS to
the Chinese people’s courts. Practically, this entails that a party can even submit
a screenshot of the conversation. If the other party does not deny it, such a
screenshot is assumed as evidence. Otherwise, in case of any objections raised
by the other party regarding the authenticity of the screenshot itself and its
change through the Photoshop, a party can address a notary or an expert witness
who will be responsible for opening the mobile phone and checking the raw
data. Therefore, such a person could easily confirm both the source and
authenticity of the submitted data. As a result, such a screenshot would be
deemed as authentic.?®

Conclusion
The Chinese family law is rooted in Confucian philosophy. Even nowadays,

despite many changes which are result of continuous globalization, there are still
specific features of traditional philosophy maintained and cultivated within the

Y ANE: (BIGERE=ANREEE I MENMA ERERERE —EEIEELE)
. https://cqfy.chinacourt.gov.cn/article/detail/2018/08/id/3450733.shtml. Accessed on
12.07.2022.

28 Yu Meng KR8, WhatsApp/WeChat Messages as Evidence to Chinese Courts? — CTD
101 Series, “China Justice Observer” 05.05.2022,
https://www.chinajusticeobserver.com/a/whatsapp-wechat-messages-as-evidence-to-
chinese-courts. Accessed on 10 August 2022.
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Chinese society. On the one hand, the Chinese family law represents a new value
and seeks to be in line with international standards. Therefore, it includes the
following principles: freedom of marriage, monogamy and egalitarianism,
among others. In addition, the Chinese society is also much more open towards
divorces which are conducted even online. On the other hand, parents still seek
to play a crucial role in selecting a potential partner for their children throughout
the so-called “marriage market”. One could even say that the contemporary
Chinese family law represents a kind of fusion between tradition and modernity.
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RESTORATIVE JUSTICE FOR JUVENILES: A
VIABLE PATH TO REHABILITATION IN
CENTRAL AND EASTERN EUROPE?

Asea Gasparié!

Abstract

This article explores the role of restorative justice as a rehabilitative and child-
centered alternative within juvenile justice systems, with a specific focus on the
Central and Eastern European (CEE) region. Drawing on international human
rights law, soft law instruments, and empirical research, it examines the
normative framework supporting restorative practices, such as victim-offender
mediation, family group conferencing, and reparation programs. While these
practices are widely endorsed for their potential to reduce recidivism and foster
social reintegration, their implementation across CEE remains inconsistent.
The analysis reveals that the primary barriers are not legislative but rather
institutional and political, including weak inter-agency coordination, limited
training for justice professionals, and prevailing punitive attitudes within legal
cultures. The article highlights the discrepancy between formal commitments
and practical execution and argues for a paradigm shift that moves beyond legal
reform toward sustainable institutional transformation. It concludes by calling
for more critical, context-sensitive, and interdisciplinary research to better
understand how restorative justice can be embedded within complex and often
resistant justice systems.
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1. Introduction

Over the past several decades, restorative justice has gained growing
recognition as a valuable and transformative approach within criminal justice
systems around the world. Unlike traditional punitive models, restorative
restorative justice, grounded in the principles of accountability, empathy, and
social reintegration, marked a fundamental shift away from retributive justice
models that emphasize punishment and deterrence.? In addition to strong support
from international standards, the rehabilitative potential of restorative justice is
recognized in empirical research, with studies highlighting positive outcomes.
Practices such as victim-offender mediation, family group conferencing, and
reparation programs have demonstrated efficacy in promoting desistance and
advancing social reintegration, especially when adjusted to the developmental
needs of juvenile offenders. However, the effective implementation of RJ
remains uneven across regions, often constrained not by legal prohibitions but
by institutional constraints, political indifference, and cultural resistance to non-
punitive justice frameworks.

This article examines the international legal and normative standards that
advocate for the use of restorative justice in promoting rehabilitation, with a
particular focus on juvenile justice. It further explores the practical application
and rehabilitative outcomes of various restorative practices and critically
analyzes the current state of implementation across the Central and Eastern
European region (hereinafter: CEE region). Based on international human rights
law and empirical findings, this study reveals a significant gap between declared
commitments and their implementation in practice, implying that the main

2 Zehr, H. (2002). The little book of restorative justice. Intercourse/Good Books, p. 3;
Braithwaite, J. (2002). Restorative justice & responsive regulation. Oxford University
Press, p. 5.
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challenges to restorative justice in the CEE region come from institutional and
political factors rather than from deficiencies in legislation.

2. International Standards Promeoting Rehabilitation through
Restorative Justice

Various international bodies, including the United Nations, the Council
of Europe, and other human rights organizations, have developed frameworks
that encourage the adoption of restorative practices in both juvenile and adult
justice systems. These standards recognize the potential of restorative justice to
humanize criminal proceedings, reduce recidivism, and support long-term social
cohesion. The Convention on the Rights of the Child? (hereinafter: CRC) places
a strong emphasis on ensuring that children who come into conflict with the law
are treated with dignity and respect, in a manner that promotes their
development and reintegration. Article 40(1) explicitly states that children
accused or recognized as having infringed the penal law must be treated in a
way that fosters their sense of dignity and worth, while reinforcing their respect
for human rights and fundamental freedoms. The provision further highlights
the goal of promoting the child’s reintegration and their assumption of a
constructive role in society. Article 40(3)(b) calls upon States Parties to
establish procedures and institutions specifically designed for dealing with
children in conflict with the law. It encourages the development of measures for
dealing with such children without resorting to judicial proceedings, as long as
these measures are consistent with the child’s rights and legal safeguards.* This
opens the way for restorative justice practices, such as mediation and diversion
programs, which align with international standards focused on rehabilitation

3 UN General Assembly, Convention on the Rights of the Child, United Nations, Treaty
Series, vol. 1577, p. 3, 20 November 1989,
https://www.refworld.org/legal/agreements/unga/1989/en/18815 [accessed 25 May
2025]

4 Article 40(3)(b) of the CRC.
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rather than punishment.’ Furthermore, Article 40(4) outlines a range of possible
measures that can be applied to children who have committed offenses,
including care, guidance and supervision orders, counselling, probation, foster
care, education and vocational training programmes and other alternatives to
institutional care. These measures reflect a clear preference for rehabilitative and
restorative approaches, ensuring that responses to juvenile offending are
proportionate not only to the offense but also to the child’s personal
circumstances and overall well-being. Combined, we could conclude that these
provisions establish a comprehensive framework that supports the use of
restorative justice and rehabilitation as central components of juvenile justice,
consistent with the broader objectives of the Convention.

In interpreting and implementing the provisions of the CRC,
the Committee on the Rights of the Child has issued several General Comments
to guide States Parties in fulfilling their obligations under international law.
Among these, General Comment No. 10 on Children's Rights in Juvenile Justice
from 2007° and its updated version, General Comment No. 24 on Children's
Rights in the Child Justice System from 2019, offer crucial insights into the
application of child justice standards, particularly in relation to rehabilitation
and restorative justice. General Comment No. 10 elaborates on Article 40 of the
CRC, reaffirming that juvenile justice systems must prioritize the child’s

5 Hassanova, R. L. (2020). Criminal responsibility and child soldiers in international law.
In Slovak yearbook of international law (Vol. 9, pp. 7-24). Bratislava, Slovakia: Slovak
Academy of Sciences, Slovak Society of International Law. ISBN 978-80-89640-09-6;
ISSN 1338-3752.

% UN Committee on the Rights of the Child (CRC), General comment No. 10 (2007):
Children's Rights in Juvenile Justice, CRC/C/GC/10, 25 April 2007,
https://www.refworld.org/legal/general/crc/2007/en/43085 [accessed 25 May 2025].

7 UN Committee on the Rights of the Child (CRC), General comment No. 24 (2019):
Children's Rights in the Child Justice System, CRC/C/GC/24, 18 September 201,
https://www.ohchr.org/en/documents/general-comments-and-
recommendations/general-comment-no-24-2019-childrens-rights-child [accessed 25
May 2025].
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rehabilitation and reintegration into society. The Comment stresses that the
primary objective of any juvenile justice response should be the child’s social
reintegration, not punishment.? It highlights the importance of restorative justice
mechanisms, such as victim-offender mediation, family conferencing, and other
community-based interventions,” which are viewed as effective alternatives'”
that promote accountability and healing while avoiding the negative
consequences of judicial proceedings. These approaches are seen as particularly
beneficial because they are tailored to the developmental needs of children and
are more likely to reduce reoffending. Furthermore, General Comment No. 24
expands the principles outlined in General Comment No. 10, reinforcing the
empbhasis on non-custodial and restorative practices!' It underlines the necessity
of diversion at all stages of the juvenile justice process and encourages States to
establish legal and policy frameworks that make restorative options available
and accessible.!? According to the Committee, detention should always be used
as a measure of last resort, for the shortest appropriate period, and in a manner
that prioritizes the child’s dignity, development, and future role in society

While General Comments do not carry the same binding legal force as
the CRC itself, they are authoritative interpretations that reflect a broad
international consensus on how States should implement their treaty obligations.
They are produced by the expert treaty bodies tasked with monitoring
compliance and serve as essential tools in both domestic legal reform and
international advocacy. As such, their importance lies in offering concrete
guidance and standards based on the lived experiences of States and the evolving
understanding of children's rights within justice systems globally. In that sense,
by endorsing rehabilitative and restorative models of juvenile justice, both

8 Paragraph 10 of General Comment No. 10.
9 Paragraph 37 of General Comment No. 10.
10 paragraph 3 of General Comment No. 10.

! Paragraph 15 of General Comment No. 24.

12 Paragraph 72 of General Comment No. 24.
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General Comments significantly contribute to the paradigm shift from punitive
to child-centered justice systems.

Furthermore, the United Nations Standard Minimum Rules for the
Administration of Juvenile Justice (hereinafter: Beijing Rules)'?, represent one
of the earliest and most influential international instruments specifically
designed to guide juvenile justice systems. Though non-binding in nature,
the Beijing Rules are widely regarded as authoritative guidelines that have
significantly shaped juvenile justice reforms around the world. Their strength
lies in offering a normative framework that promotes a rehabilitative and rights-
based approach to children in conflict with the law, placing a strong emphasis
on the child’s well-being, but at the same time proportionality in sentencing, and
the use of alternatives to detention. Rule 5.1 of the Beijing Rules sets the
foundation for a child-centered justice system by emphasizing that the aim of
juvenile justice is to prioritize the well-being of the juvenile while ensuring that
responses to offences are proportionate to both the offence and the offender’s
personal circumstances. This approach discourages purely punitive measures
and supports rehabilitation. It also emphasizes fairness by taking into account
factors such as the offender’s background and efforts to make amends.
Complementing this, Rule 17.1(c) states that depriving a juvenile of their liberty
should only be considered when the offence involves serious violence or there
is a pattern of repeated serious offending, and only if no other suitable response
exists. This ensures that detention is used strictly as ultima ratio, highlighting
the importance of protecting the juvenile’s rights and promoting less restrictive
and more rehabilitative measures whenever possible.

3 UN General Assembly, United Nations Standard Minimum Rules for the
Administration of Juvenile Justice ("The Beijing Rules") : resolution / adopted by the
General Assembly, A/RES/40/33, 29 November 1985,
https://www.refworld.org/legal/resolution/unga/1985/en/10533 [accessed 25 May 2025].
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Another globally important document is the United Nations Rules for
the Protection of Juveniles Deprived of their Liberty (hereinafter: Havana
Rules)'* adopted to establish minimum standards for the treatment and
protection of children who are deprived of their liberty, whether in detention,
pre-trial custody, or institutional care. Rule 1 lays the foundational principle of
the entire instrument by stating that juveniles should only be deprived of their
liberty as a last resort and for the minimum necessary period. This reflects a
fundamental standard of international juvenile justice also enshrined in Article
37(b) of the CRC. The purpose of this rule is to ensure that states do not resort
to custodial measures unless absolutely necessary, whereas it emphasizes a
rehabilitative and developmentally appropriate response over punitive
sanctions. In further support of a restorative and future-oriented approach, Rule
79 stresses the importance of effective reintegration planning. This rule
highlights that rehabilitation must continue after a juvenile's release through
structured support programs. These may involve education, job training, mental
health care, and family reintegration, all aimed at helping the juvenile
successfully rejoin society and avoid reoffending. Although the Havana
Rules are not legally binding, they constitute a comprehensive framework that
recognizes human rights principles and the accumulated expertise of child
justice practitioners.

The United Nations Guidelines for the Prevention of Juvenile
Delinquency (hereinafter: Riyadh Guidelines)!’* were adopted as a
complementary instrument to other international standards on juvenile justice.
These Guidelines recognize that preventing delinquency is just as critical as
responding to it, and that effective prevention must be based on supporting the

14 UN General Assembly, United Nations Rules for the Protection of Juveniles Deprived
of Their Liberty : resolution / adopted by the General Assembly, A/RES/45/113, 2 April
1991, https://www.refworld.org/legal/resolution/unga/1991/en/61112 [accessed 25 May
2025].

15 UN General Assembly, United Nations Guidelines for the Prevention of Juvenile
Delinquency (The Riyadh Guidelines) : resolution / adopted by the General Assembly,
A/RES/45/112, 28 March 1991,
https://www.refworld.org/legal/resolution/unga/1991/en/27923 [accessed 25 May 2025].
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personal development and social integration of children and young people. ' The
Guidelines focus more on a proactive, community-based, and child-centered
approach, emphasizing early intervention and the involvement of families,
schools, and local services.!” Guideline 5 sets the foundation for the entire
document by calling for the development of community-based services and
programs for the prevention of juvenile delinquency, explicitly stating that such
measures should focus on the well-being of the juvenile. Furthermore, the
Riyadh Guidelines specifically advocate for the use of community-based
services and programs, such as counseling and restorative justice programs.'®
The idea is to both prevent delinquency and promote the rehabilitation of young
offenders. Similarly to the previously mentioned documents, the Riyadh
Guidelines are also not legally binding. However, they are widely regarded as
soft law instruments that carry significant normative weight in reflecting a
global consensus on best practices in delinquency prevention.

In addition to the globally recognized legal standards, the Council of
Europe also acknowledges the importance of restorative justice. This is clearly
reflected in the Guidelines on Child-Friendly Justice,'® which emphasize that
sanctions and measures applied to children in conflict with the law must always
serve a constructive purpose. Such responses should be tailored to the child’s
individual needs and circumstances, taking into account their age, maturity,
physical and mental health, and the specific context of the offence.?’ Crucially,
these measures must respect the principle of proportionality and ensure that

16 Rule 4 of the Riyadh Guidelines.

17 Garayova, L. (2025). From screens to schoolyards — A comparative analysis of digital
and physical school violence in light of international children’s rights standards. Dijete i
obitelj u suvremenom drustvu, 2(1), 9-38. https://doi.org/10.25234/dosd/35121

18 Rule 32 of the Riyadh Guidelines.

19 Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe
on Child-Friendly Justice, 2010, reprinted 2024; https://rm.coe.int/16804b2cf3.

20 Rule 82 of Guidelines on Child-Friendly Justice.
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children have continuous access to education, vocational training, employment
opportunities, and support for their rehabilitation and reintegration into society.
Furthermore, Recommendation on the European Rules for juvenile offenders
subject to sanctions or measures?! provides comprehensive rules for the
treatment of juvenile offenders subject to sanctions or measures.?? It emphasizes
that the primary aim of any intervention should be the education and social
integration of the juvenile. The recommendation advocates for the use of
restorative justice practices, such as mediation, at all stages of the juvenile
justice process, including during the execution of sanctions.?

As demonstrated throughout the foregoing analysis, these international
standards and instruments not only permit but actively promote and encourage
the use of restorative justice in cases involving children. Far from being a mere
policy choice, restorative justice is framed as an essential component of a child’s
broader right to rehabilitation and reintegration.

3. Restorative Justice in Practice: Forms and Rehabilitation Potential

2! Council of Europe: Committee of Ministers, Recommendation CM/Rec(2008)11 of the
Committee of Ministers to member states on the European Rules for juvenile offenders
subject to sanctions or measures, CM/Rec(2008)11, 5 November 2008,
https://www.refworld.org/legal/resolution/coeministers/2008/en/69134  [accessed 26
May 2025].

22 In that regard Rule 77 lists several activities for more successful reintegration, such as
schooling, vocational training, work and occupational therapy, citizenship training, social
skills and competence training, aggression-management, addiction therapy, individual
and group therapy, physical education and sport, retiary or further education, debt
regulation, programmes of restorative justice and making reparation for the offence,
creative leisure time activities and hobbies, activities outside the institution in the
community, day leave and other forms of leave and preparation for release and aftercare.

23 Rule 12 of Recommendation on the European Rules for juvenile offenders subject to
sanctions or measures.
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a) Victim-Offender Mediation (VOM)

VOM is a restorative justice practice that brings together offenders and
their victims in a structured dialogue. The goal is to provide both parties with
the opportunity to share their experiences, express emotions, and work toward
mutual understanding and healing. This process often leads to offender
accountability, increased victim satisfaction, and, importantly, significant
rehabilitative outcomes for the offender. One of the key rehabilitative benefits
of VOM is the capacity to humanize the victim in the eyes of the offender.
Traditional criminal justice processes often depersonalize the crime, focusing
on the legal violation rather than the human impact. Nevertheless, VOM disrupts
this pattern by directly confronting the offender with the personal consequences
of their actions. In that regard, research shows that this encounter can lead to
increased empathy and a deeper emotional understanding of the harm caused.?*
In connection to that, researchers found that many offenders, after participating
in VOM, expressed genuine remorse and a newfound appreciation for the impact
of their behavior on others.”> Moreover, VOM has the potential to facilitate
psychological relief and closure for offenders. The opportunity to apologize and
make amends can reduce internalized guilt and shame, which are often
significant barriers to rehabilitation. In regard to the juvenile offenders, research
shows that VOM can be an effective way to divert juvenile offenders from
deeper involvement in the justice system. Nevertheless, it also carries the risk of
expanding the reach of social control beyond what is necessary.?® Furthermore,
numerous studies have evaluated the impact of VOM on recidivism. However,
the findings often vary, depending on how recidivism is defined and measured

24 See more in: Umbreit, M. S., Coates, R. B., & Vos, B. (2001). The impact of restorative
Jjustice: A review of the empirical evidence. Crime and Justice, 27, 1-184.

25 Ibid. p. 142.

26 Umbriet, M. S., Coates, R. B., & Vos, B. (2000). The impact of victim-offender
mediation: Two decades of research. Fed. Probation, 65, 29., p. 33.
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within each research context.”’ Certainly, VOM is not suitable for every
offender or every type of crime. Nonetheless, when appropriately applied, it
offers a valuable complement to traditional punitive approaches and fosters a
rehabilitative environment where young offenders are encouraged not only to
take responsibility for their actions but also to actively participate in repairing
the harm caused.

b) Family Group Conferencing (FGC)

FGC is a restorative justice practice that has increasingly been applied
to cases involving juvenile offenders. Originally developed in New Zealand
during the 1980s as a culturally sensitive response to the overrepresentation of
Maori children in state care,?® FGC soon expanded into the youth justice field
due to its emphasis on empowerment, accountability, and community-based
solutions. Today, FGC is widely used in juvenile justice systems across the UK,
Australia, the USA, and several European countries as an alternative or
supplement to traditional court proceedings.”’ FGC is defined as a decision-
making and planning process, whereby the wider family group makes plans and
decisions for children and young people who have been identified either by the
family or by service providers as being in need of a plan that will safeguard and

%7 See for example: Schneider, A. (1986). “Restitution and Recidivism Rates of Juvenile
Offenders: Results from Four Experimental Studies,” Criminology, Vol. 24, pp. 533—
552.; Umbreit, M. and R. Coates, (1992). Victim-offender Mediation: An Analysis of
Programs in Four States of the US. St. Paul, MN: Center for Restorative Justice and
Mediation, University of Minnesota, School of Social Work; Nugent, W. and J. Paddock
(1995). “The Effect of Victim-Offender Mediation on Severity of Reoffense,” Mediation
Quarterly Vol. 12, Summer, pp. 353-367; Stone, S., W. Helms, and P. Edgeworth (1998).
Cobb County Juvenile Court Mediation Program Evaluation.

28 Frost, N., Abram, F., & Burgess, H. (2014). Family group conferences: context, process
and ways forward. Child & Family Social Work, 19(4), 480-490, p. 481.

2 Morris, A., & Maxwell, G. (Eds.). (2001). Restorative justice for juveniles:
Conferencing, mediation and circles. Bloomsbury Publishing, p. 4.
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promote their welfare.’® In juvenile justice, this process becomes a structured
forum that brings together the young offender, their family and support network,
the victim, and professionals, intending to resolve the harm caused by the
offence and prevent future offending. This structure allows families to take
ownership of both the problem and its solution, which is crucial when working
with youth involved in criminal behavior. Unlike traditional justice systems that
are often adversarial and punitive, FGC creates a participatory and restorative
environment in which the young person is encouraged to accept responsibility
and take part in developing a reparative action plan.’! When talking from a
restorative justice perspective, FGC aligns closely with the aim of repairing the
harm, holding the offender accountable, and promoting reintegration. For
juvenile offenders, it provides an opportunity to confront the impact of their
actions directly, often through face-to-face meetings with the victim, and to
actively participate in repairing the damage caused.’> Empirical evidence
supports the rehabilitative promise of FGC for juvenile offenders. In research
done on restorative justice programs, it was found that such interventions,
including FGC, were associated with a reduction in recidivism compared to
traditional juvenile justice responses.>> However, these results should be
interpreted with caution because of possible methodological limitations, such as

30 Family Rights Group (1993) The Legal Framework for Family Involvement in
Decision Making. FRG, London cited in: Frost, N., Abram, F., & Burgess, H. (2014).
Family group conferences: context, process and ways forward. Child & Family Social
Work, 19(4), 480-490, p. 489.

31 Merkel-Holguin, L. (2004). Sharing power with the people: Family group conferencing
as a democratic experiment. J. Soc. & Soc. Welfare, 31, 155, p. 162.

32 Morris, A., & Maxwell, G. (Eds.). (2001). Restorative justice for juveniles:
Conferencing, mediation and circles. Bloomsbury Publishing, p. 4.

3 Kimbrell, C. S., Wilson, D. B., & Olaghere, A. (2023). Restorative justice programs
and practices in juvenile justice: An updated systematic review and meta-analysis for
effectiveness. Criminology & Public Policy, 22(1), 161-195, p. 166.
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combining offenders who committed violent crimes with those who did not.>*

For now, FGC represents a powerful restorative justice tool within the juvenile
justice system. Although further thorough research is needed, existing studies
suggest that FGC holds real promise in reducing reoffending. Finally, a
determining factor for governments when deciding to implement restorative
justice practices will always be their potential effectiveness in lowering
reoffending.®

¢) Reparation/restoration programs

Reparation or restoration programs are a key component of restorative
justice approaches in juvenile justice systems. These programs involve young
offenders actively making amends for the harm they have caused either to
victims or the community through means such as written or verbal apologies,
financial or material restitution, or community service. Such actions not only
hold juveniles accountable but also help restore trust and relationships that were
damaged by their behavior.?® Thus, the final aim is not punishment, but rather
the repair of social harm and the promotion of accountability, empathy, and
reintegration. Furthermore, reparation programs are grounded in the principle
that crime is not simply a violation of law, but a rupture in relationships that
requires healing.?” One of the most significant rehabilitative potentials of
reparation programs lies in their capacity to help young offenders develop an
understanding of the consequences of their behavior. Participation in reparation

3 Individuals who have not engaged in violent behavior are generally less likely to
reoffend, which can influence overall outcomes and reduce the comparability within the
sample.

35 Morris, A., & Maxwell, G. (Eds.). (2001). Restorative justice for juveniles:
Conferencing, mediation and circles. Bloomsbury Publishing, p. 8.

36 Umbreit, M. S., Vos, B., Coates, R. B., & Lightfoot, E. (2005). Restorative justice in
the twenty-first century: A social movement full of opportunities and pitfalls. Marq. L.
Rev., 89,251, p. 298.

37 Zehr, H. (1990). Changing lenses: A new focus for crime and justice. Herald press, p.
181.
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activities, especially when they involve interaction with victims, can strengthen
cognitive and emotional reflection, promote empathy, and lead to a stronger
sense of responsibility.*® In that context, a comprehensive analysis provides
clear evidence supporting the effectiveness of these programs.’® Some of the
recent examples that underscore the importance of implementing a restorative
approach include the Midland County Juvenile Care Center in Michigan, which
received a grant in 2025 to expand its Youth Diversion Program.*’ In Europe,
Ireland launched its Youth Justice Strategy 2021-2027,*! explicitly prioritizing
restorative justice as a key method for working with children in conflict with the
law, while the autonomous region of Navarra in Spain adopted a Restorative
Justice Law*? aimed at fostering restorative principles throughout the criminal
justice system. Although the implementation of reparation programs is not
without challenges, their long-term cost-effectiveness and ability to involve
community members in building a stronger, more empathetic environment make
them a valuable tool for preventing future harm.

In Europe, several countries have embraced restorative justice in their
juvenile justice systems. For instance, Belgium and the Netherlands have

38 See more in: Jonas, J., Zebel, S., Claessen, J., & Nelen, H. (2022). The psychological
impact of participation in victim-offender mediation on offenders: Evidence for increased
compunction and victim empathy. Frontiers in psychology, 12, 812629.

3 See: Sherman, L. L., Strang, H. H., Barnes, G. G., Bennett, S. S., Angel, C. C.,
Newbury-Birch, D. D., ... & Gill, C. C. (2007). Restorative justice: The evidence;
Latimer, J., Dowden, C., & Muise, D. (2005). The effectiveness of restorative justice
practices: A meta-analysis. The prison journal, 85(2), 127-144.

40 https://www.courts.michigan.gov/news-releases/2025/michigan-juvenile-courts-

receive-grants-for-developing-innovative-diversion-programs/ (accessed: 30 May 2024)

41 See in: Marder, 1. D., & Forde, L. (2023). Challenges in the future of restorative youth
justice in Ireland: Minimising intervention, maximising participation. Youth
Justice, 23(2), 201-225.

4 https://www.euforumrj.org/venice-pamplona-how-european-soft-law-can-influence-

development-restorative-justice (accessed: 30 May 2024)
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implemented youth victim-offender mediation programs, while Northern
Ireland utilizes youth conferences as part of its restorative approach. These
programs prioritize the reintegration of young offenders into society and the
repair of harm caused by their actions.

d) Community Service as a Non-Custodial Alternative

Community service has become an increasingly accepted non-custodial
alternative to incarceration within juvenile justice systems. It involves
sentencing young offenders to perform unpaid work that benefits the
community, rather than placing them in detention. This approach is rooted in
restorative justice ideals, emphasizing responsibility, reparation, and
reintegration rather than punishment and isolation.*> Community service was
originally introduced to broaden the possibilities of non-custodial sentences.
They had aimed to involve offenders in reparation to the community, providing
courts with a practical response to juvenile delinquency.** Moreover, the
effectiveness of community service as a genuine alternative to custody has been
debated over time. One of the issues raised was that courts frequently assign
community service orders for relatively minor offenses, which calls into
question their effectiveness as a true alternative to custodial sentences.*’
Nevertheless, despite these issues, research still supports the rehabilitative value
of community service when implemented correctly. More precisely, community
service saves young offenders from isolation and allows them to maintain
community ties, continue education or employment, and avoid the harmful
effects of incarceration, when not neccessary. As shown by the research,
imprisonment has negative consequences, such as stigmatization and the
disruption of social bonds, not only for the juvenile involved but also for their

43 Karimullah, S. S. (2023). From Punishment to Healing: The Transformative Power of
Restorative Justice. Sasi, 29(4), 678-690, p. 679.

# Vass, A. A. (1981). Community service for juveniles? A critical comment. Probation
Journal, 28(2), 44-49, p. 44.

45 Ibid. p. 45.
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family.*® On the contrary, community service keeps offenders in their
community and provides opportunities for positive engagement and
improvement. Beyond the natural positive impact of keeping a juvenile within
their home community, studies comparing custodial and non-custodial sanctions
indicate that alternatives such as community service can lead to lower rates of
reoffending.’ Moreover, the restorative aspect of community service aligns
with modern juvenile justice goals. Rather than focusing solely on punishment,
community service emphasizes accountability and reconciliation.*® In that
sense, this approach fosters both punishment and rehabilitation without
subjecting youth to the harmful institutional environment of detention centers.*’

4. The CEE Region: Current State, Challenges, and Opportunities

Restorative justice represents a growing global shift toward more
human-centered approaches to conflict resolution and criminal accountability.
In the CEE region the concept has been legally introduced in various national
systems, but implementation remains inconsistent and fragmented. This chapter
explores the current status of restorative justice frameworks in selected CEE
countries, examines shared regional barriers, and analyzes why the primary
obstacle is not legal, but institutional and political in nature.

46 Kuuire, R. (1996). Non-Custodial Sentences and Alternatives to Imprisonment. Rev.
Ghana L., 20,301, p. 303.

47 For detailed analysis see in: Villettaz, P., Killias, M., & Zoder, 1. (2006). The effects
of custodial vs. non-custodial sentences on re-offending: A systematic review of the state
of knowledge. Campbell Systematic Reviews, 2(1), 1-69.

4 Garayova, L. (2024). The best interests of the child principle. Central European
Academy Law Review, 2(1), 9-28. https://doi.org/10.62733/2024.1.9-28

4 Silberman, S. (1986). Community service as an alternative sentence for juveniles. New
Eng. J. on Crim. & Civ. Confinement, 12, 123., pp. 127-129.



Asea Ga§parié| 59

In Croatia, restorative justice is formally acknowledged through the
Juvenile Courts Act,® which allows for victim-offender mediation as a
diversionary measure, and is further supported by provisions within the
Probation Act.’! However, despite this legal regulation, application in practice
is extremely limited. Mediation is typically conducted through small-scale NGO
initiatives or international pilot projects rather than as a standardized
institutional response. As shown by the research, judges and prosecutors rarely
refer cases, and when they do, they often lack understanding of basic restorative
justice principles or sufficient training.>? Serbia followed a similar path with the
adoption of the Law on Mediation in Dispute Resolution,*® which theoretically
extends to criminal justice, but in reality remains focused on civil and family
matters. On that note, a study conduced in this regard concludes that restorative
processes in Serbia are statutorily permissible but practically invisible, citing a
prevailing punitive prosecutorial culture, minimal judicial engagement, and lack
of cooperation among different stakeholders.* As a contrast, Slovenia, stands
out as a success story in the region. Since the early 2000s, it has integrated
restorative justice into the probation and mediation system, with clear
institutional pathways for referring criminal cases. However, restorative
programs are still not widely normalized.>> Moreover, Hungary introduced
restorative justice into its Criminal Procedure Code® and employed the national

30 Juvenile Courts Act, Official Gazette NN 84/11, 143/12, 148/13, 56/15, 126/19.

51 Probation Act, Official Gazzete NN 143/12, 157/13, 68/18.

52 See in: MarSavelski, A., & Ivanusié¢, K. (2021). Restorativna pravda u kaznenopravnoj
teoriji i praksi. Hrvatski ljetopis za kaznene znanosti i praksu, 28(2), 473-505; Ivanusic,
K. Restorativna Pravda u Kaznenopravnoj Teoriji u Praksi.

33 Law on Mediation in Dispute Resolution, National Gazette 55/2014.

54 Nikoli¢-Ristanovi¢, V., & Copié, S. (2006). The position of victims in Serbia: Criminal
procedure and possibilities of restorative justice. Temida, 9(1), 67-75.

35 Friskovec, R. (2010). Mediation in prisons and Restorative Justice in the Republic of
Slovenia. In W A. Ltd., M. Gyokos, K. Lanyi (Red.), European Best Practices of
Restorative Justice in the Criminal Procedure. Conference Publication (pp. 236-238).

36 Criminal Procedure Code, Act XC of 2017.


http://narodne-novine.nn.hr/clanci/sluzbeni/2011_07_84_1792.html
http://narodne-novine.nn.hr/clanci/sluzbeni/2012_12_143_3033.html
http://narodne-novine.nn.hr/clanci/sluzbeni/2013_12_148_3148.html
http://narodne-novine.nn.hr/clanci/sluzbeni/2015_05_56_1096.html
https://narodne-novine.nn.hr/clanci/sluzbeni/2019_12_126_2528.html
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probation service to organize restorative meetings. However, uptake remains
disproportionately low, with most cases limited to first-time offenders and minor
crimes.’’ In Poland, victim-offender mediation is relatively well established,
particularly in juvenile justice. As emphasized by some Polish scholars,
restorative justice in Poland is technically present but normatively weak, and the
system fails to deliver meaningful reintegration or dialogue.® In Slovakia,
restorative justice is theoretically included in legislation. The Slovak model is
described as one of institutional permission without implementation,
underscoring the absence of trained professionals, infrastructure, and inter-
agency protocols.”® The Czech Republic shows a slightly positive perspective,
with a structured Probation and Mediation Service offering restorative justice in
selected cases. Nonetheless, the proportion of criminal cases utilizing restorative
mechanisms remains extremely low. Analysis shows that while the Czech
framework is structurally sound, restorative programs are not perceived as a
standard or essential option in criminal proceedings.®

Across these countries, several common trends emerge. First, as
shown, most states have legal mechanisms in place for implementing restorative
justice in criminal cases, particularly for juveniles and first-time offenders.
However, the usage is still low and inconsistent. Second, restorative initiatives

57 Hollésvolgyi, M. (2025). What does restorative justice promise?. European Journal of
Probation, 20662203251319907.

8 Czarnecka-Dzialuk, B. (2015). Poland: twenty years of restorative justice
implementation. Restorative Justice, 3(3), 396-404; Platek, M. (2006). Obstacles to
introduce restorative justice procedures and ways to overcome them from the experience
of Polish juridical practice. Temida, 9(1), 27-35.

3 European Forum for Restorative Justice. (2023). The evolution of restorative justice in
Slovakia in the last decades, https://www.euforumrj.org/evolution-restorative-justice-
slovakia-last-decades (accessed: 1 June 2025).

% Tomasek, J., Krulichova, E., & Sachova, P. M. (2022). Restorative Justice Programs
in Czech Prisons: The Role of Perceived Usefulness and Familiarity with the
Program. The Prison Journal, 102(6), 694-717.
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are commonly driven by pilot projects and NGO partnerships, without long-term
institutional support. In CEE region, restorative justice remains dependent on
international funding and goodwill rather than national strategies.®’ In that
regard, as the Council of Europe has observed, many countries have adopted
laws which permit or even promote restorative justice, but implementation
remains limited and fragmented.®? Third, there is a chronic lack of professional
capacity. Even where trained mediators exist, judges, prosecutors, and law
enforcement officers often lack basic education in restorative justice principles,
resulting in low referral rates and general scepticism toward the process.®® That
could be assigned to the fact that restorative justice is rarely part of legal or
judicial training curricula, especially in post-communist Europe.®* Another
significant obstacle is institutional resistance embedded in a punitive justice
culture. Retributive approaches remain dominant in CEE systems, where
punishment and incarceration are considered standard responses to crime. This
punitive mindset often leads to suspicion regarding restorative justice, which is

61 For example, in Slovenia and Slovakia, mediation and restorative interventions have
been piloted with positive results, yet they remain isolated, dependent on project-based
funding rather than being systematically adopted; see in: European Forum for Restorative
Justice. (2008). Building Restorative Justice in Europe: Cooperation between the Public,
Policy Makers, Practitioners and Researchers. Leuven:,
FRI. https://www.euforumrj.org/sites/default/files/2019-11/verona_south.pdf (accessed
1 June 2025).

92 Council of Europe. (2018). Recommendation CM/Rec(2018)8 of the Committee of
Ministers to member States concerning restorative justice in  criminal
matters. https://rm.coe.int/mj-commentary-to-recommendation-restorative-justice-08-
11-17/1680765¢al (accessed 1 June 2025).

3 E.g. In Slovakia and the Czech Republic, for example, probation officers are legally
authorized to initiate mediation, yet few actually do, due to limited familiarity or
institutional discouragement; see in: European Forum for Restorative Justice. (2023). The
evolution of  restorative  justice in Slovakia in the last
decades. https://www.euforumrj.org/evolution-restorative-justice-slovakia-last-decades
(accessed 1 June 2025).

6 See for more detail in: Gavrielides, T. (2012). Institutionalising restorative justice in
Europe: Problems and prospects. In T. Gavrielides (Ed.), Restorative justice and criminal
Jjustice: Transition in the Balkans. Leuven: European Forum for Restorative Justice.
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perceived as soft, lenient, or insufficiently authoritative.®> Most importantly, the
central issue is not the absence of legal frameworks but the absence of political
will. While the legal foundations for restorative justice exist across CEE,
practical implementation remains fragmented and underdeveloped. The main
barriers are not legislative, but political and institutional. As it is so far seen,
governments have not prioritized restorative justice as a systemic solution, nor
have they established the conditions necessary for its sustainable adoption.
Nowadays, we are facing the challenge that is no longer to legislate restorative

justice, but to implement it meaningfully within existing punitive systems.

5. Concluding Remarks

Restorative justice has become an interesting field of research in
international discourse on criminal justice reform, particularly in relation to
juvenile justice systems. Framed as a human-centered and developmentally
appropriate alternative to punitive responses, restorative justice aligns with a
growing consensus within international legal instruments that emphasize the
primacy of rehabilitation, reintegration, and proportionality. International
instruments like the CRC and related interpretations by the UN Committee on
the Rights of the Child advocate for a child-focused justice system, where
restorative principles are regarded not as optional additions but as an integral
part that ensures compliance of national legislation with international law.

95 Zehr, H. (2015). The little book of restorative justice: Revised and updated. Simon and
Schuster, pp. 9 — 11.

% Walgrave, L. (2011). Investigating the potentials of restorative justice practice. Wash.
UJL & Pol'y, 36,91, p. 92.
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From the practical point of view, empirical research presented above shows
a mixed but cautiously optimistic picture.”” However, the methodological
limitations of these studies, including sample selection bias and variability in
program design, require a careful interpretation of the results. In this context,
another important aspect relates to the voluntary nature and fairness of
restorative processes. Although restorative justice is often praised for its
participatory nature, it has been pointed out that the danger of overly idealizing
it, especially in settings where power imbalances or unresolved trauma are
present.®®

Finally, despite the existing normative clarity, significant tensions remain
between international standards and national practices. While many states have
formally adopted legal frameworks that allow for restorative interventions, the
integration of these frameworks into everyday judicial and institutional practice
remains fragmented and inconsistent. In the CEE context, restorative programs
are often navigated through civil society initiatives supported by international
donors, but lack political or budgetary support at the national level. This
instability makes restorative justice sensitive to changes in political priorities
and maintains its marginal position within wider justice policy frameworks. In
light of these insights, future research and policy efforts must go beyond
expanding empirical evidence to include a deeper, more critical, and
interdisciplinary exploration of the philosophical, cultural, and structural aspects
of justice. The true potential of restorative justice does not lie in its universal
application, but in its ability to reshape societal understandings of harm,
accountability, and repair.

%7 For example, a lot of meta-analyses have consistently reported moderate reductions in
recidivism among juveniles who participate in restorative programs, along with higher
levels of victim satisfaction and improved perceptions of procedural fairness

% Daly, K. (2017). Restorative justice: The real story. In Restorative Justice (pp. 85-109).
Routledge, p. 5.
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This paper examines the comparative regulatory frameworks governing
matrimonial property management across European legal systems, with a
particular focus on Germanic legal traditions. The analysis centers on Germany
and Austria as representative case studies, examining their distinctive
approaches to property division, management rights, and spousal consent
requirements.
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private property rights and family law considerations. These regimes establish
the legal framework governing ownership, management, and disposition of
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assets acquired before and during marriage, significantly impacting the
economic relationship between spouses both during marriage and upon its
dissolution. Across Europe, diverse approaches to matrimonial property
management have evolved, reflecting different historical traditions, cultural
values, and legal philosophies regarding the nature of marriage and property
rights.

This paper undertakes a comparative analysis of matrimonial property
management across European legal systems, with particular emphasis on
Germanic legal traditions. The research examines how these systems balance
competing interests: respecting individual autonomy in property management
while protecting the economic foundation of the family unit. By comparing
regulatory frameworks, judicial interpretations, and scholarly discourse across
jurisdictions, the study aims to identify both commonalities and distinctive
features that characterize European approaches to this complex legal domain.

The Germanic legal systems, particularly those of Germany and
Austria, present especially valuable case studies due to their historical influence
on civil law traditions throughout Europe while maintaining distinctive features.
Both systems have evolved from historical models that granted husbands
exclusive management rights over matrimonial property toward more equitable
frameworks, yet they have done so through different legislative approaches and
judicial interpretations.

The research addresses several key questions: How do different
European jurisdictions allocate property management rights between spouses?
What restrictions and consent requirements exist regarding disposition of
significant assets? How do courts interpret and enforce these provisions in
practice? To what extent have traditional conceptions of matrimonial property
been transformed by evolving gender norms and family structures? By
examining these questions through a comparative lens, the paper aims to
contribute to a more nuanced understanding of matrimonial property
management in contemporary European legal systems.
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This study employs a comparative legal methodology to analyze
matrimonial property management across European jurisdictions. The research
draws on primary legal sources, including relevant civil codes, matrimonial
property legislation, and significant court decisions from the respective
jurisdictions. These primary sources are supplemented by secondary scholarly
literature, including treatises, journal articles, and comparative analyses that
offer theoretical frameworks and interpretive insights.

The comparative approach involves several methodological steps.
First, each legal system is examined in its own context, identifying the key
statutory provisions, judicial interpretations, and scholarly discourse that shape
matrimonial property management. Second, these elements are systematically
compared across jurisdictions to identify similarities, differences, and functional
equivalents. Third, these comparative findings are analyzed to identify
underlying patterns, principles, and trends that characterize European
approaches to matrimonial property management.

The research acknowledges the challenges inherent in comparative
legal analysis, particularly the risk of decontextualization and the difficulty of
translating legal concepts across different traditions. To address these
challenges, the study emphasizes the importance of understanding each legal
system within its broader historical, social, and jurisprudential context.

Historical Evolution of Matrimonial Property Regimes in Europe

The contemporary landscape of matrimonial property law in Europe
has been shaped by significant historical developments that reflect changing
conceptions of marriage, gender roles, and property rights. Historically, most
European legal systems embraced the doctrine of unity of person in marriage,
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where the wife's legal personality was subsumed into that of her husband's,
resulting in the husband's exclusive control over matrimonial property.?

The 19th century codifications that established the foundations of
modern civil law systems, including the German Biirgerliches Gesetzbuch
(BGB) of 1900 and the Austrian Allgemeines Biirgerliches Gesetzbuch (ABGB)
of 1811, initially maintained significant aspects of male property dominance
while introducing various forms of protection for wives' property
interests.® These early codifications typically distinguished between different
categories of matrimonial property, with varying degrees of husband control
over each category.

The 20th century witnessed a gradual transformation of these
frameworks, driven by changing social norms, women's rights movements, and
constitutional guarantees of gender equality. Major reforms across European
jurisdictions, particularly in the post-World War II period, progressively
eliminated gender discrimination in matrimonial property law, establishing
equal management rights and protections for both spouses.*

This historical evolution reflects broader societal transitions from
viewing marriage as a hierarchical institution with the husband as head of
household toward conceptualizing it as a partnership of equals.’ The

2 Antokolskaia, M. (2018). Family Law in a European Perspective. In J. Basedow, K.
Hopt, & R. Zimmermann (Eds.), The Oxford Handbook of European Private Law (pp.
483-504). Oxford University Press.

3 Bergmann, A. (2019). Historical Development of Matrimonial Property Law in Europe.
Journal of European Legal History, 15(2), 128-144.

4 Scherpe, J. (2016). European Family Law Volume III: Family Law in a European
Perspective. Edward Elgar Publishing, p. 67-89.

> Garayova, L. (2021). Kohabiticia a majetkové vztahy z perspektivy eurdpskeho
rodinného prava = Cohabitation and property relations from a European family law
perspective. Paneurdpske pravnické listy, 4(2), 1-15. Bratislava, Slovakia: Paneuropska
vysoka skola. ISSN (online) 2644-450X.
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contemporary diversity of matrimonial property regimes across Europe—
ranging from systems of complete separation to various forms of community
property—emerged from this common historical trajectory while reflecting
distinctive national legal traditions and cultural preferences.
1. Theoretical Framework: Balancing Autonomy and Family
Protection

The comparative analysis of matrimonial property management
systems can be conceptualized through a theoretical framework that positions
different legal approaches along a spectrum between two competing principles:
individual autonomy in property matters and protection of the family economic
unit.®

Individual autonomy emphasizes each spouse's right to independently
manage their property, make economic decisions, and engage in transactions
without requiring the other spouse's consent. This principle aligns with broader
notions of property rights, contractual freedom, and personal liberty that are
foundational to European private law traditions.”

In contrast, family protection principles recognize marriage as creating
an economic partnership that requires certain limitations on individual property
rights to safeguard the interests of the family unit, the other spouse, and
dependent children. This perspective views matrimonial property not merely as
individual assets but as resources that serve family welfare and require
corresponding management restrictions.?

¢ Boele-Woelki, K. (2018). Principles of European Family Law Regarding Property
Relations Between Spouses. Intersentia, p. 23-31.

7 Schmidt, K. (2017). Autonomy and Protection in Continental European Matrimonial
Property Systems. International Journal of Law, Policy and the Family, 31(2), 182-198.

8 Martiny, D. (2019). Matrimonial Property Regimes in Europe - Recent Developments
and Challenges. European Journal of Law Reform, 21(3), 307-328.
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These competing principles manifest in various legal mechanisms
across European jurisdictions. Individual autonomy is expressed through
provisions that recognize separate property ownership, grant independent
management rights, and limit spousal veto powers. Family protection is
implemented through consent requirements for significant transactions, special
protections for the family home, presumptions of co-ownership for household
items, and judicial intervention powers when family interests are threatened.’

The balance between these principles varies across European legal
systems. Nordic systems tend to emphasize spousal independence with minimal
restrictions, while Southern European jurisdictions often prioritize family
protection through more extensive community property regimes. Germanic and
Central European systems generally adopt intermediate positions, recognizing
substantial management autonomy while imposing strategic limitations to
protect family interests.

This theoretical framework provides a useful lens for understanding
both commonalities and divergences in European matrimonial property
management systems, while highlighting how different jurisdictions resolve the
inherent tension between individual economic freedom and family economic
solidarity.

2. Comparative Analysis of Matrimonial Property Management
in European Context

2.1 Management of Matrimonial Property in Germanic Legal
Systems

° Pintens, W. (2018). Matrimonial Property Law in Europe. In J. Scherpe (Ed.), European
Family Law Vol. III (pp. 143-186). Edward Elgar Publishing.

10 Roth, M. (2020). Comparative Approaches to Matrimonial Property in Europe. Family
Law Quarterly, 54(1), 42-68.
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2.1.1 Germany

The German legal framework for matrimonial property management is
primarily anchored in the German Civil Code (Biirgerliches Gesetzbuch or
BGB), which establishes a statutory matrimonial property regime of community
of accrued gains (Zugewinngemeinschaft).!! Under this system, spouses
maintain separate ownership of their respective assets during marriage, but any
increase in the value of their property during the marriage is subject to
equalization upon dissolution.

The BGB provides specific regulations regarding property
management, distinguishing between individual property (Eigengut) and joint
property (Gesamtgut). Most notably, §1364 BGB stipulates that each spouse
manages their own property independently but with consideration of the other
spouse's interests.!> This represents a significant evolution from historical
approaches where the husband had exclusive management rights over
matrimonial property.

For transactions involving significant assets or those affecting the
household as a whole, §1365 BGB requires spousal consent, particularly when
disposing of property in its entirety.!* This provision creates a balance between
individual autonomy and mutual protection of matrimonial interests. The
German Federal Court of Justice (Bundesgerichtshof) has repeatedly
emphasized that this consent requirement serves to protect the economic
foundation of the family.'*

11 Schwab, D. (2018). Familienrecht (27th ed.). C.H. Beck, Munich, p. 103-115.

12 Gernhuber, J., & Coester-Waltjen, D. (2020). Familienrecht (7th ed.). C.H. Beck,
Munich, p. 453-468.

13 Miinchener Kommentar zum BGB (2019). Vol. 8, Family Law, §1365, para. 5-8.

14 Bundesgerichtshof, Decision of 11.2.2004 - XII ZR 265/02, FamRZ 2004, 601.
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The German system further restricts disposition of household objects
under §1369 BGB, which requires consent from the other spouse before
disposing of household items. This protection extends even to items owned
exclusively by one spouse, reflecting the recognition that such items serve the
family as a whole rather than just the individual owner. '3

In cases of disagreement regarding property management, the German
system provides for judicial intervention. However, as Dethloff notes, courts
tend to exercise restraint in interfering with spousal autonomy, preferring to
uphold the principle of independence in property management.'®

An important feature of the German approach is the combination of
strong protection for individual property rights during marriage with a
mechanism for economic balancing upon dissolution through the equalization
of accrued gains. This system attempts to reconcile respect for personal
autonomy during the marriage with recognition of the economic partnership
aspect of marriage at its end.!”

2.1.2 Austria

The Austrian matrimonial property regime, codified in the Austrian
Civil Code (Allgemeines Biirgerliches Gesetzbuch or ABGB), shares
similarities with the German model but maintains distinctive features. Austria
also adopts a default system of separate property (Giitertrennung), where each

15 Klein, M. (2018). Disposition of Household Items in German Family Law. Journal of
European Family Law, 20(3), 276-291.

16 Dethloff, N. (2018). Familienrecht (31st ed.). C.H. Beck, Munich, p. 134-142.

17 Lipp, V. (2019). The German Approach to Matrimonial Property: Historical

Development and Modern Practice. International Survey of Family Law, 2019 Edition,
171-188.
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spouse retains ownership and management rights over their property acquired
before and during marriage.'®

A critical aspect of the Austrian system is the presumption of co-
ownership (Eigentumsgemeinschaft) regarding the matrimonial home and
household items, as established in §§81-97 of the Marriage Act
(Bhegesetz)." This creates a hybrid approach where daily household goods and
the family residence are treated differently from other assets.

For property management during marriage, §1237 ABGB grants each
spouse the right to independently administer their property. However, this
independence is qualified by §91 of the Marriage Act, which requires spousal
consent for dispositions that might endanger the family's living
conditions.?’ This protection extends particularly to the matrimonial home,
where unilateral disposition is restricted even if only one spouse holds legal title.

The Austrian Supreme Court (Oberster Gerichtshof) has developed
substantial case law regarding these restrictions, consistently prioritizing family
welfare over individual property rights.?! Significantly, the Court has extended
protection to non-titled spouses by recognizing implicit partnership agreements
(konkludente Gesellschaftsvertrige) when both spouses contribute to property
acquisition, even if formal title is held by only one party.?

18 Deixler-Hiibner, A. (2019). Handbuch Familienrecht (2nd ed.). Linde Verlag, Vienna,
p. 92-107.

19 Gitschthaler, E. (2017). Eherecht (3rd ed.). Manz Verlag, Vienna, p. 127-136.

20 Schwimann, M., & Kodek, G. (2018). ABGB Praxiskommentar (5th ed.). LexisNexis,
Vienna, §1237.

21 Oberster Gerichtshof, Decision of 29.11.2017, 3 Ob 190/17s.

22 Ferrari, S., & Hopf, G. (2019). Eherecht in Osterreich (6th ed.). Verlag Osterreich,
Vienna, p. 203-218.
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Another distinctive feature of the Austrian system is the statutory
regulation of household management under §95 of the Marriage Act, which
includes provisions regarding finances devoted to household expenses. This
framework creates more explicit recognition of household work as a
contribution to family welfare than is found in many other European systems.?

Comparative studies highlight that while both systems prioritize
spousal autonomy, the Austrian approach provides stronger protection for the
matrimonial home and establishes more explicit presumptions of joint
ownership for household items.?* This reflects a somewhat greater emphasis on
family protection principles in the Austrian framework compared to the German
system.

2.2 Matrimonial Property Management in Romance Legal Systems
2.2.1 France

The French matrimonial property system, governed by the Civil Code,
offers a contrast to Germanic approaches. The default regime in France is the
community of accrued gains (communauté réduite aux acquéts), where property
acquired during marriage (with certain exceptions) becomes community
property jointly owned by both spouses.?

Regarding management rights, the French system has evolved
significantly from its original form. Prior to the 1965 reform, the husband had
extensive administration rights over community property. The current system,
further reformed in 1985, establishes a regime of concurrent management

23 Rechberger, W. (2018). Household Management and Financial Contributions in
Austrian Family Law. Family Law Review, 14(3), 234-249.

24 Pintens, W. (2018). Matrimonial Property Law in Europe. In J. Scherpe (Ed.),
European Family Law Vol. III (p. 145). Edward Elgar Publishing.

25 Ferrand, F., & Braat, B. (2018). Property Relationship Between Spouses: National
Report: France. Commission on European Family Law, p. 15-28.
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(gestion concurrente) that grants each spouse equal rights to manage community
property independently for ordinary acts.?®

However, for significant transactions affecting community property,
including selling real estate, taking out substantial loans, or providing
guarantees, Article 1424 of the French Civil Code requires joint action or mutual
consent from both spouses.?’ This dual management requirement (cogestion) for
major transactions represents a more restrictive approach than the Germanic
systems, reflecting the different conceptualization of matrimonial property as
inherently joint rather than presumptively separate.

For personal property, each spouse maintains independent management
rights similar to Germanic systems. However, the sphere of personal property is
considerably narrower under the French community property regime than under
the German or Austrian systems of separate property.?®

2.2.2 Italy

The Italian matrimonial property system, reformed significantly in
1975, establishes community property (comunione dei beni) as the default
regime unless spouses opt for an alternative arrangement.? This community

encompasses most property acquired during marriage, with exceptions for

26 Malaurie, P., & Aynés, L. (2020). Les Régimes Matrimoniaux (7th ed.). LGDJ, Paris,
p. 183-197.

27 Terré, F., & Simler, P. (2019). Droit Civil: Les Régimes Matrimoniaux (7th ed.).
Dalloz, Paris, p. 276-290.

28 Grimaldi, M. (2017). Droit Patrimonial de la Famille (6th ed.). LexisNexis, Paris, p.
154-168.

2 Patti, S., & Cubeddu, M. G. (2018). Introduzione al Diritto della Famiglia in Europa.
Giuffré Editore, Milan, p. 210-226.
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personal items, professional tools, and property acquired through inheritance or
gift.

Regarding management, Article 180 of the Italian Civil Code
establishes a system of joint administration (amministrazione congiunta) for
community property, requiring agreement from both spouses for all acts of
extraordinary administration, including disposition of immovable property,
business assets, or valuable movables.* For ordinary administration, either
spouse may act independently, but significant transactions require mutual
consent.

The Italian system also provides specific protection for the family home
through Article 184 of the Civil Code, which prohibits disposition without
consent from both spouses regardless of whether the home belongs to
community property or is owned separately by one spouse.3! This protection
extends beyond the marriage through provisions that allow a spouse with
custody of children to continue residing in the family home after separation or
divorce.

These Romance legal systems demonstrate a different balance between
autonomy and family protection principles compared to Germanic systems, with
greater emphasis on joint ownership and management as the default framework
rather than as exceptions to a presumption of separation.

30 Sesta, M. (2019). Manuale di Diritto di Famiglia (8th ed.). CEDAM, Padua, p. 193-
207.

31 Autorino, G. (2018). Famiglia e Rapporti Patrimoniali: Profili Comparatistici.
Giappichelli, Turin, p. 167-181.
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2.3 Matrimonial Property Management in Nordic Legal Systems

Nordic legal systems present yet another approach to matrimonial
property management, characterized by a distinctive combination of deferred
community property with substantial management autonomy during marriage.>

The Swedish Matrimonial Code, for example, establishes a system of
deferred community property (uppskjuten giftordttsgemenskap) where each
spouse owns their property separately during marriage but upon dissolution, all
property (with limited exceptions) is subject to equal division.3* During
marriage, each spouse has complete independence in managing their own
property, with very limited restrictions or consent requirements.

This approach reflects the strong Nordic emphasis on individual
autonomy and gender equality, with minimal interference in property
management during the intact marriage. However, this individual freedom is
balanced by comprehensive equalization upon dissolution, providing economic
protection while maximizing management independence.**

Finland and Denmark maintain similar systems, though with some
variations in specific consent requirements. The Finnish Marriage Act requires
spousal consent only for disposition of the family home or household goods,

32 Janterd-Jareborg, M. (2019). Swedish Family Law: The Law on Marriage and
Matrimonial Property. International Survey of Family Law, 2019 Edition, 389-408.

3 Agell, A., & Brattstrom, M. (2018). Aktenskap, Samboende, Partnerskap (6th ed.).
Tustus Forlag, Uppsala, p. 142-156.

34 Lodrup, P., & Sverdrup, T. (2017). Nordic Family Law: Matrimonial Property. Nordic
Journal of Family Law, 13(2), 98-114.
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regardless of ownership, while leaving other property management entirely to
the discretion of the owner spouse.

These Nordic approaches represent perhaps the strongest emphasis on
individual autonomy in property management among European matrimonial
property systems, while still acknowledging the economic partnership aspect of
marriage through deferred community at dissolution.

3. Judicial Interpretation and Enforcement

The practical implementation of matrimonial property management
rules depends significantly on judicial interpretation and enforcement. Across
European jurisdictions, courts have played important roles in clarifying statutory
provisions, developing implied limitations, and balancing competing interests
when conflicts arise.

German courts have generally adopted a restrictive interpretation of
consent requirements, limiting §1365 BGB's application to transactions that
truly involve disposing of property "as a whole" rather than extending it to
partial dispositions.> However, the Federal Court of Justice has recognized that
even partial dispositions may require consent if they affect property of
substantial value relative to the spouse's total assets.3”

In Austria, courts have taken a more expansive approach to protecting
family interests, developing the concept of "economic co-ownership"
(wirtschaftliches Miteigentum) to protect non-titled spouses who contribute to

35 Kangas, U. (2020). Family Law in Finland. Kluwer Law International, The Hague, p.
176-189.

36 Wellenhofer, M. (2018). Consent Requirements Under §1365 BGB: Recent
Developments in German Case Law. Journal of Family and Property Law, 22(3), 245-
260.

37 Bundesgerichtshof, Decision of 25.5.2011 - XII ZR 184/09, NJW 2011, 3023.
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property acquisition.*® The Austrian Supreme Court has also broadly interpreted
consent requirements for transactions affecting the family home, even when
formal title rests with only one spouse.

French courts have developed nuanced distinctions between acts of
administration and acts of disposition to determine when joint consent is
required, generally interpreting consent requirements strictly when community
property or the family home is at stake.?® Italian courts similarly enforce consent
requirements rigorously, frequently invalidating transactions made without
required spousal approval.

A common challenge across jurisdictions involves balancing protection
for third parties who transact with married individuals against protection for
non-consenting spouses. Different systems assign varying weight to these
competing interests, with some prioritizing transaction security through good
faith provisions while others emphasize family protection through strong

invalidation powers.*’

These judicial approaches reflect broader legal culture differences, with
Germanic systems generally favoring legal certainty and clear boundaries of
consent requirements, Romance systems emphasizing family solidarity through
vigorous enforcement of consent provisions, and Nordic systems minimizing
judicial interference in spousal property management.

38 Kerschner, F. (2019). Economic Co-Ownership in Austria: Judicial Development of
Family Property Concepts. European Property Law Journal, 7(1), 56-73.

39 Cour de Cassation, 1re Chambre Civile, Decision of 14.3.2018, No. 17-14.337.

40 Scherpe, J. (2016). European Family Law Volume III: Family Law in a European
Perspective. Edward Elgar Publishing, p. 143-167.
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4. Implications for International Private Law

The diversity of matrimonial property regimes across Europe creates
significant challenges for international private law, particularly in cases
involving cross-border marriages or property located in multiple
jurisdictions.*! These challenges have been partially addressed through the
European Union's Regulation 2016/1103 implementing enhanced cooperation
in the area of matrimonial property regimes, which established harmonized rules
for determining applicable law and jurisdiction.*?

However, significant complexities remain due to the substantive
differences in property management rules across European systems. Spouses
who relocate from one jurisdiction to another may find themselves subject to
dramatically different management requirements, consent provisions, and
protection mechanisms.*

These challenges are particularly acute regarding immovable property,
where the lex rei sitae principle often governs regardless of the matrimonial
property regime chosen by or applicable to the spouses. This can result in
fragmentation, with different assets within the same marriage being subject to
different management rules depending on their location.**

4l Gonzalez Beilfuss, C. (2018). The Unification of Private International Law in Europe:
A Success Story? In K. Boele-Woelki (Ed.), European Challenges in Contemporary
Family Law (pp. 329-340). Intersentia.

42 Franzina, P. (2017). The EU Regulation on Matrimonial Property Regimes and the
Unification of Private International Law in Europe. Revue Critique de Droit International
Privé, 106(2), 405-428.

43 Bergquist, U., Damascelli, D., Frimston, R., Lagarde, P., & Reinhartz, B. (2019). The
EU Regulations on Matrimonial and Patrimonial Property. Oxford University Press, p.
87-103.

4 Crawford, E. (2019). Immovable Property in Matrimonial Property Law: The Lex Rei
Sitae Rule and its Implications. Journal of Private International Law, 15(1), 124-139.
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The complexity is further increased by the interaction between
matrimonial property regimes and succession law, especially after the
implementation of the EU Succession Regulation (650/2012). The coordination
between these two domains remains challenging, particularly regarding
management powers over property that may eventually be subject to different
succession rules.*

These private international law implications highlight the practical
significance of the comparative differences identified throughout this analysis,
demonstrating how theoretical distinctions in property management approaches
manifest in concrete legal challenges for internationally mobile couples.

This comparative analysis of matrimonial property management across
European legal systems reveals both converging principles and distinctive
national approaches. All examined systems have evolved from historical models
of male property dominance toward gender-neutral frameworks that attempt to
balance individual autonomy with family protection. However, they differ
substantially in how they strike this balance and in the legal mechanisms they
employ to achieve it.

Germanic legal systems generally emphasize separate property during
marriage with strategic limitations to protect family interests, particularly
regarding the family home and household items. Romance legal systems adopt
community property as their foundation, with corresponding joint management
requirements for significant transactions. Nordic systems maximize individual
management autonomy while ensuring economic partnership through deferred
community at dissolution.

These variations reflect different underlying conceptions of marriage
as an economic institution. Germanic approaches conceptualize marriage
primarily as a partnership of independent individuals with specific family

4 Bonomi, A., & Wautelet, P. (2017). Le Droit Européen des Successions: Commentaire
du Réglement n° 650/2012. Bruylant, Brussels, p. 346-359.
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responsibilities, Romance systems view marriage as creating a more integrated
economic unit, and Nordic frameworks emphasize individual autonomy while
acknowledging the economic interdependence created by marriage.*®

Despite these differences, European matrimonial property systems
share common trajectories. All have moved toward greater gender equality,
increased protection for the family home, recognition of both financial and non-
financial contributions to family welfare, and balancing individual rights with
family responsibilities.*’

Looking forward, several trends may influence the future development
of matrimonial property management in Europe. These include the increasing
prevalence of dual-career marriages that challenge traditional economic
dependency assumptions, growing recognition of non-traditional family forms,
and the internationalization of family relationships that expose more couples to
different legal approaches.*®

This comparative analysis demonstrates that matrimonial property
management represents a domain where legal systems must continually
negotiate the fundamental tension between individual autonomy and family
solidarity—a negotiation that reflects both universal challenges and culturally
specific responses across the European legal landscape.

46 Boele-Woelki, K., Ferrand, F., Gonzalez Beilfuss, C., Jinteri-Jareborg, M., Lowe, N.,
Martiny, D., & Pintens, W. (2017). Principles of European Family Law Regarding
Property Relations Between Spouses. European Law Publishers, p. 31-45.

47 Scherpe, J. (2020). The Present and Future of European Family Law. Edward Elgar
Publishing, p. 98-112.

* Douglas, G., Peleg, N., & Jeyasingham, M. (2019). Changing Conceptions of Family
Law in the 21st Century. Hart Publishing, p. 215-231.
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Conclusion

This comparative analysis of matrimonial property management across
European legal systems reveals both converging principles and distinctive
national approaches. All examined systems have evolved from historical models
of male property dominance toward gender-neutral frameworks that attempt to
balance individual autonomy with family protection. However, they differ
substantially in how they strike this balance and in the legal mechanisms they
employ to achieve it.

Germanic legal systems generally emphasize separate property during
marriage with strategic limitations to protect family interests, particularly
regarding the family home and household items. Romance legal systems adopt
community property as their foundation, with corresponding joint management
requirements for significant transactions. Nordic systems maximize individual
management autonomy while ensuring economic partnership through deferred
community at dissolution.

These variations reflect different underlying conceptions of marriage
as an economic institution. Germanic approaches conceptualize marriage
primarily as a partnership of independent individuals with specific family
responsibilities, Romance systems view marriage as creating a more integrated
economic unit, and Nordic frameworks emphasize individual autonomy while
acknowledging the economic interdependence created by marriage.

Despite these differences, European matrimonial property systems
share common trajectories. All have moved toward greater gender equality,
increased protection for the family home, recognition of both financial and non-
financial contributions to family welfare, and balancing individual rights with
family responsibilities.

Looking forward, several trends may influence the future development
of matrimonial property management in Europe. These include the increasing
prevalence of dual-career marriages that challenge traditional economic
dependency assumptions, growing recognition of non-traditional family forms,
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and the internationalization of family relationships that expose more couples to
different legal approaches.

This comparative analysis demonstrates that matrimonial property
management represents a domain where legal systems must continually
negotiate the fundamental tension between individual autonomy and family
solidarity—a negotiation that reflects both universal challenges and culturally
specific responses across the European legal landscape.
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THE EU AI ACT: A CHALLENGE AND
OPPORTUNITY FOR THE FUTURE

Petra Lukacovicovd!

Abstract

This article focuses on the EU Artificial Intelligence Act (EU Al Act), the first
legal framework specifically addressing Al The aim is to provide an
understanding of the objectives of the EU Al Act with particular attention to its
risk-based approach and governance mechanisms. The challenges and broader
implications for innovation are examined. The article also discusses global Al
governance and the future of Al regulation.

Keywords

EU Artificial Intelligence Act, challenges and limitations, global impact

Introduction

The EU Al Act not only marks a significant shift in how the EU seeks
to govern digital technologies but also raises important questions about the
future of international legal framework. As part of its digital strategy, the
European Commission introduced the world’s first all-encompassing legal
framework for artificial intelligence, the EU Al Act, which is set to become a

! PhD student, Institute of International and European Law, Faculty of Law, Pan-
European University, Bratislava, petra.lukacovicova@paneurouni.com
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global benchmark for Al governance, addressing key concepts such as high-risk
systems, general-purpose Al (GPAI), foundation models and others.

Few years ago, using Al on daily basis was not entirely acceptable.
Nowadays, it is part of our everyday life. Considering the way is has become, it
is almost unthinkable to leave it unregulated. The regulation of Al is in general
compelling topic as it covers challenges and opportunities not only for EU
member states, but for the global legal order.

Overview of the EU Al Act

Al is rapidly transforming global societies, economies, and public
institutions. We live in an extremely dynamic and ever-changing world, that is
filled with the enormous flow of information. Emerging technologies bring new
possibilities on daily basis and gaps arise in areas that are not regulated from
their nature. This whole situation of constant change creates technologies that
are not covered by the law and therefore they cannot be governed effectively
and securely.

It has become the significant part of our everyday life. On one hand, it
offers remarkable opportunities for innovation and efficiency, but on the other
Al also poses significant legal, ethical, and governance challenges. These
include risks related to fundamental rights, transparency, accountability, and
security.?

Al Act is a complex challenge for the future of law. It has great
potential to influence international legal frameworks for AI. While the EU Al
Act offers a robust foundation for trustworthy Al regulation, it also reveals
substantial gaps that must be addressed.

2 Kolektiv autorov. (2024). Jednoducho — Umeld inteligencia. Lindeni.
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In response to the dynamic development of technologies, the European
Union has adopted the world’s first comprehensive legal framework dedicated
specifically to Al - Regulation (EU) 2024/1689, also known as the EU Artificial
Intelligence Act.

Background and legislative journey

A ‘regulation’ within EU law is defined as a binding legislative act. It
is an instrument of legal harmonization. It must be applied in its entirety across
the EU. It means it is immediately applicable and enforceable in all member
states without the need for national transposition. It serves to ensure uniformity
in the application of EU law. The Al Act exemplifies the effort of the EU to
strike a careful balance between technological innovation and legal certainty.

The Al Act is part of a wider package of policy measures, which also
includes the AI Innovation Package, the launch of AI Factories and the
Coordinated Plan on Al Together, these measures guarantee safety,
fundamental rights, investment and innovation in Al across the EU.

To facilitate the transition to the new regulatory framework, the
European Commission has launched the Al Pact, a voluntary initiative that seeks
to support the future implementation, engage with stakeholders and invite Al
providers and deployers from Europe and beyond to comply with the key
obligations of the EU Al Act ahead of time.

The European Union holds supranational legislative power in key areas
such as market regulation and consumer protection, where Al is increasingly
viewed as both an opportunity and a risk. To balance these concerns, the
European Commission emphasized trustworthiness as a dual objective—
ensuring protection, while promoting economic growth. The EU is in a position
of a potential global hub for Al innovation, provided that its regulatory
framework can reduce social fears and foster legal stability without deterring
investment. In April 2018, the Commission highlighted the need for trustworthy
Al in digital healthcare, later expanding its focus by establishing the High-Level
Expert Group on Al (Al HLEG) in June 2018. The group’s 2019 ‘Ethics
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Guidelines for Trustworthy Al’ developed with input from over 500
contributors, laid the groundwork for further regulatory discussions.3

The initial steps taken to the creation of the EUAI regulation could be
seen in the White Paper on Artificial Intelligence that was published in February
2020.% In April 2021, the European Commission first proposed the Al Act as
part of a broader digital strategy. The White Paper on Artificial Intelligence
mentions the risk-based framework as a cutting-edge vision for Al regulation.
The prime role in the whole regulation should be based on the transparency of
Al systems. EU aimed to be the leader in regulating such dynamic topic as Al
is, still believing that European values must be preserved within the future
regulation.

Following extensive negotiations, the final text was adopted on 13
June 2024 and published in the Official Journal of the EU, as Regulation (EU)
2024/1689 on 12 July 2024. The Al Act entered into force on 1 August 2024,
with a phased application schedule. Furthermore, providers of high-risk Al
systems will benefit from an extended compliance period until August 2, 2027,
granting stakeholders additional time to adjust to the upcoming regulatory
framework.

3 Giannelli, N. (2024). The European Union policy design for Al regulation. Working
Papers Series in Economics, Mathematics and Statistics. Available at:
https://www.academia.edu/125024717/The_European Union_policy_design_for Al re
gulation (Accessed: 18 April 2025).

4 Buropean Commission (2020) White paper on artificial intelligence: A European
approach to excellence and trust. COM(2020) 65 final. Available at:

https://commission.europa.eu/publications/white-paper-artificial-intelligence-european-
approach-excellence-and-trust_en (Accessed: 30 May 2025).
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Key features of the EU AI Act

The EU Al Act classifies Al systems into four categories based on their
risk to fundamental rights and safety. The clear division between acceptable and
unacceptable risk is made.5

First category is Unacceptable risk. All Al systems considered a clear
threat to the safety, livelihoods and rights of people are banned. Prohibited Al
practices, such as social scoring by governments and real-time biometric
identification in public spaces (with exceptions for law enforcement).

Another category is High-risk, mostly concerned with Al use cases
that can pose serious risks to health, safety or fundamental rights. Al systems
used in critical areas (e.g. employment, healthcare, law enforcement, border
control) are subject to strict requirements, including risk management, data
quality, transparency, human oversight, and conformity assessment.

Thirdly the AI act outlined the Limited risk category, which
introduces specific disclosure obligations to ensure that humans are informed
when necessary to preserve trust. For instance, when using Al systems such as
chatbots, humans should be made aware that they are interacting with a machine
so they can take an informed decision. Moreover, providers of generative Al
have to ensure that Al-generated content is identifiable. On top of that, certain
Al-generated content should be clearly and visibly labelled, namely deep fakes
and text published with the purpose to inform the public on matters of public
interest.

5 Tataru, S. R., & Cretu, A. N. D.R. E. E. A. C. 0. S. M. . N. A. (2024). DECODING
THE EU ARTIFICIAL INTELLIGENCE ACT: AN ANALYSIS OF KEY
CONCEPTS AND PROVISIONS. Journal of Public Administration, Finance and Law.
Available at: https://doi.org/10.47743/jopafl-2024-31-33 (Accessed: 30 May 2025).
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Finally, the least regulated category is referred to as Minimal risk,
wherein Al applications permitted with minimal regulation = vast majority of
Al systems currently used in EU.°

The AI Act establishes a dual governance structure:

The structure is classified into two levels. The first level allows for each
member state to enforce their own internal regulatory measures. The second
stage is the European Artificial Intelligence Office, created to ensure
consistent application across the EU, supervise general-purpose Al models, and
coordinate cooperation with third countries.’

Challenges and Limitations of the AI Act

Despite its comprehensive nature, the Al Act presents several legal
ambiguities. The definition of "AI system" is broad and may capture
technologies not traditionally understood as Al. The fast-paced development of
generative Al and foundation models poses additional challenges for
classification and enforcement.

The EU Al Act faces its challenges when it comes to enforcement
and compliance as well. The decentralized enforcement model, relying heavily
on national authorities, risks fragmentation. Additionally, the obligations
imposed on high-risk Al developers may disproportionately affect smaller
companies, raising concerns about innovation and regulatory burden, not to
mention, the fact that larger businesses may be able to weather these additional
regulation-induced cost much more easily.

¢ European Parliament, 2023. EU AI Act: first regulation on artificial intelligence.
[online] Available at:
https://www.europarl.europa.eu/topics/en/article/20230601STO93804/eu-ai-act-first-
regulation-on-artificial-intelligence (Accessed 30 May 2025).

7 Buropean Commission, 2024. Al Act: Shaping Europe's digital future. [online]
Available at: https://digital-strategy.ec.europa.eu/en/policies/regulatory-framework-
ai (Accessed 30 May 2025).
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Despite the structured requirements introduced by the EU Al Act, many
organizations (small and medium-sized enterprises) face significant difficulties
in translating legal provisions into practice. The complexity of the Act, which
spans legal, technical, and organizational dimensions, often exceeds the internal
capacity of these entities. Critical obligations such as maintaining adequate
technical documentation and ensuring effective user communication are among
the least developed areas, indicating a tangible gap between regulatory
expectations and actual implementation.?

The Act does not fully address military or dual-use Al systems, which
remain outside its scope. Moreover, the regulation focuses heavily on ex ante
compliance and less on ongoing monitoring or redress for individuals harmed
by AL It might seem understandable why the EU Al Act does not cover this
topic exhaustingly. The political sensitivity goes hand in hand with the
limitations of jurisdiction.’

General-Purpose AI (GPAI) such as large language models (LLMs),
pose unique regulatory challenges that the EU Al Act is only beginning to
address. GPAI systems are not designed for one specific task and can be used
across multiple high-risk domains, making their regulation complex, but
essential. The EU Al Act initially lacked clarity on how to regulate these
systems, but later introduced specific obligations of GPAI, including
transparency and technical documentation. GPAI’s infrastructural role means
that failures can have cascading effects across sectors, amplifying systemic risks
like disinformation or surveillance.

8 Horsman, S. (2023). Complying with the EU Al Act. ArXiv (Cornell University).
Available at: https://doi.org/10.48550/ARXIV.2307.10458 (Accessed: 20 April 2025).

® European Commission, 2021. Proposal for a Regulation laying down harmonised rules
on artificial intelligence (Artificial Intelligence Act). COM(2021) 206 final. [online]
Available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX%3A52021PC0206 (Accessed 31 May 2025).
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The regulation now adopts a layered approach, assigning upstream
responsibilities to GPAI providers and downstream obligations to deployers.
However, effective oversight will require new institutional capacities, including
technical expertise and coordinated enforcement across Member States. To
balance innovation and societal protection, the authors advocate for a sector-
neutral yet risk-sensitive regulatory model that moves beyond traditional use-
based rules and addresses GPAI’s broader societal influence. '

Al governance requires a comprehensive and multidimensional
approach that balances innovation with the protection of fundamental rights. As
Al systems become increasingly embedded in critical sectors such as healthcare,
finance, and public administration, concerns around transparency,
accountability, and fairness gain prominence. Ensuring effective oversight,
mitigating algorithmic bias, and safeguarding human agency are essential
components of any governance framework. While soft-law instruments such as
ethical guidelines and voluntary standards contribute to shaping responsible Al
they must be complemented by binding legal obligations. A resilient governance
model must also promote inclusive participation, engaging policymakers,
developers, civil society, and impacted communities alike. In this context, Al
governance emerges not only as a regulatory challenge, but as a crucial element
in maintaining democratic values and social cohesion in the face of rapidly
evolving technological landscapes.'!

Technology poses a great risk also from political perspective. As Sinan
Arda states within his analysis, there could be seen multiple risk categories, that
involve geopolitical pressures, malicious usage, environmental, social and
ethical risks and privacy and trust violations. The categorizations cannot be seen
as fully comprehensive but brings interesting points to debate that should not be

10 Gstrein, O. J., & Zwitter, A. (2024). General-purpose Al regulation and the European
Union Al Act. Internet Policy Review.Available at:
https://doi.org/10.14763/2024.3.1790 (Accessed: 15 April 2025).

1 "Wodi, A. (2024). Artificial Intelligence (AI) Governance: An Overview. Social
Science Research Network. https:/doi.org/10.2139/ssrn.4840769 (Accessed: 15 April
2025).
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left aside.'? Taking into consideration all of the possible risks the unregulated
Al could bring, the need could not be more alarming. EU Al Act’s approach is
cautious, but may need stronger obligations or tools for dealing with
inherently non-transparent Al models.

Global Potential Impact

Establishing a Global Standard as the first binding legislative
framework for Al, the EU AI Act is likely to influence global regulatory
approaches, what is often referred to as “Brussels Effect”!®. In essence it is a
domino effect, since EU regulation often affects non-member states on a global
scale. Not to mention, its extraterritorial scope means that non-EU providers
placing Al systems on the EU market must also comply with its provisions,
reinforcing the EU's role as a global norm-setter.

Advancing Fundamental Rights and Trustworthy AI The Al Act
promotes a human-centric approach to Al by embedding safeguards for
fundamental rights, transparency, and accountability. It encourages the
development of systems that are not only innovative but also aligned with EU
values.

The AI Act provides a framework that can help businesses navigate Al
deployment more confidently, thus fostering innovation within a well-regulated
environment. By clarifying legal obligations, it can be said, that the EU Al

12 Arda, S. (2024). Taxonomy to Regulation: A (Geo)Political Taxonomy for Al Risks
and Regulatory Measures in the EU Al Act. ArXiv (Comell University). Available at:
https://doi.org/10.48550/ARXIV.2404.11476 (Accessed: 15 April 2025).

13 Wachter, S. (2024). Limitations and Loopholes in the EU Al Act and Al Liability
Directives: What This Means for the European Union, the United States, and
Beyond. Yale Journal of Law & Technology, 26(3), 671-718. Available
at: https://yjolt.org/sites/default/files/wachter 26yalejltech671.pdf (Accessed 30 May
2025).
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act also provides an environment of legal certainty, as it shows the direction
the EU regulation regarding cyberspace will take.

Conclusion

Although the European Union has been addressing the issue of Al for
a long time, the EU Al Act is the first document that creates regulation for this
modern phenomenon. EU Al Act builds on previous efforts and represents a
legal milestone, setting the stage for responsible Al governance. It also
constitutes a landmark in the legal regulation of artificial intelligence.
The regulatory nature of EU Al Act is impressive, however, not fully
comprehensive. Despite its groundbreaking nature, it leaves critical gaps, that
might be problematic in future. It can be definitely said that EU has created
suitable legislative foundation which will be developed in order to create and
ensure encompassing legal framework.

While the EU Al Act marks a significant advancement, it is not a final
regulation, if such a thing is even feasible. As Al technologies evolve, the law
must react, and regulations need to be adjusted as well so they could be as
relevant as possible. In some member states the debate about the rigid nature or
an overly elastic nature of law may take place. An overly elastic legal system
may suffer with frequent changes in legislation, as the addressees would not be
able to “know” the law before it comes into force. The principles iura novit curia
would be far more difficult to achieve, especially given the advanced technical
nature of this topic. However, the other extreme may be just as damaging. There
is a need for dynamic, adaptive legal instruments and enhanced international
cooperation. The Al Act could serve as a foundation for better and even more
harmonized Al governance.

It offers both a challenge and an opportunity: a challenge in
implementing and adapting to complex, evolving technologies, and an
opportunity to lead the global conversation on the future of Al and law.
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Abstract

The author analyzes the legal concept of "Trade Secret" in the context of
international and European law. He seeks an answer to what is and what is not
a trade secret. In this context, he presents 3 conceptual features of information
that, if all of them are fulfilled, will be a trade secret and thus be legally
protected. Although it may seem obvious at first impression, in practice it is not
so simple. There are exceptions when even such information is not a trade
secret. The author further analyzes the concept of trade secret itself in relation
to other concepts of the same meaning that legal regulations at the international
and European level use. These are the concepts: undisclosed information,
confidential information, know-how, business information. The author uses
practical examples and case law to demonstrate her conclusions.
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Introduction

Trade secret. One of the oldest legal institutes in history, which is
used quite often in everyday speech and in legal language, but this technical
term is not understood correctly in every situation. However, it is not surprising
that sometimes trade secrets are interpreted incorrectly in practice, because there
is a truly diverse legal view of trade secrets in the world:

Firstly, the legal regulation of trade secrets and their classification in
the legal system varies around the world. Does a trade secret belong to the
category of commercial law or does it belong to the category of intellectual
property rights? There is no clear answer, but we will try to look at the legal
basis of trade secrets in international law.

Secondly, the very interpretation of the term "trade secret" is quite
problematic. International and European law contains several different terms
that describe the same essence, namely, protecting information in the world of
business. Trade secrets, undisclosed information, confidential information,
know-how, business information... It is not surprising that sometimes it is not
entirely clear what actually is and what is not a trade secret.

Thirdly, there is no generally accepted definition of a trade secret in the
world. In international law, EU law and in individual national legal systems,
there are various definitions that generally define the “conceptual features” of a
trade secret. These are features (or “elements”) that, if they are all met at the
same time, will qualify a trade secret. The legal regulations of individual
countries contain different numbers of these elements of trade secret. There are
more of them, and there are fewer (for example, only 3, as in the case of
Germany or Austria; and for example, 5, as in the case of Slovakia, or even up
to 6, as in the case of the Czech Republic).

In presented study, we use the method of interpretation to define trade
secret in the context of international and EU law, and sometimes also in the
context of national (Slovak) law. Using the method of comparison, we point out
certain differences in these legal regulations. The aim of this study is to clearly
determine what is and what is not a trade secret. We demonstrate with practical
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examples when (despite the fact that the information meets all the conceptual
elements of a trade secret) it will not be a trade secret. In addition to the
aforementioned methods, we also use the method of judicial interpretation and
legal interpretation to support our conclusions.

Definition of the terminus technicus “trade secret” in the legal system

The definition and legal regulation of trade secrets vary around the
world. As for the definition of trade secrets, not every country uses the same
terminology. For this reason, there is also no generally accepted, uniform
definition of trade secrets in the world.?

In international law, there are similar (often interchangeable in theory and
practice) terms for certain types of information, which, however, in principle,
have the same conceptual features:

1. they are secret,
they have a certain (commercial) value,

3. the rightful holder of the information takes reasonable steps to keep it
secret.

This defined range of information can generally be described as a “trade
secret.” If any of the above elements are absent, it cannot be considered a trade
secret in the legal sense. From this definition it follows that the term “trade
secret” is far-reaching. It encompasses any information, such as know-how,
business information or technological information with regard to which there is
a legitimate interest in keeping them secret and a legitimate expectation that
such secrecy will be preserved.

2 Trallero Ocafia, T. (2021) The Notion of Secrecy. A Balanced Approach in the Light of
the Trade Secrets Directive. Munich (MIPLC): Nomos. p. 29.
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However, as can be deduced from these "conceptual features", this would
be a very broad definition of the term trade secret. Thus, not every information
that explicitly meets all the above-mentioned elements is also a trade secret.

In addition to the concept of trade secret, there are other similar legal
institutions in in sources of international law and in sources of EU law,> which
in practice fulfill the same or similar function: they protect information that by
its nature may be a trade secret (or meet the above-mentioned conceptual
elements of a trade secret).

In international law, the terms "undisclosed information" or "confidential
information" are used in connection with the protection of trade secrets, or
alternatively the term " undisclosed business information". This terminology is,
in particular, contained in the TRIPs Agreement and in other multilateral trade
agreements of the WTO. In the context of international law, "undisclosed
information" can be considered a trade secret per analogiam under Article 39 of
the TRIPs Agreement.

The following statement can be made about the relationship between these
concepts: Trade secret is a broader concept than the concept of confidential
information or confidential business information, which may or may not be a
trade secret.

In EU law, particularly in the Trade Secrets Directive?, the term trade secret
is used, which collectively refers to "know-how" and "business information".

3 Moravcové, D. (2023). The scope of judicial cooperation in civil and commercial
matters within the EU in the context of the exclusion of administrative matters and acta
iure imperii. Institutiones Administrationis: Journal of Administrative Sciences, 3(1),
112-126.

4 Directive (EU) 2016/943 of the European Parliament and of the Council of 8 June 2016
on the protection of undisclosed know-how and business information (trade secrets)
against their unlawful acquisition, use and disclosure (“TSD”).
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Despite the absence of a generally accepted definition of a trade secret in
the world, it can be stated that the content of a trade secret is broad and includes
all types of information that meet the definitional features of a trade secret. For
better clarity, what is and what is not a trade secret, several national laws have
established other features in addition to these three conceptual elements of a
trade secret. For example, it must be "information of a technical, commercial or
production nature"’ or the conceptual feature requires "determinability"® or
"connection of this information with the enterprise"”.

Legal regulation of trade secrets in the world

The Paris Convention® laid the foundations for the protection of
objects of industrial property at the international level and adjusted the

SThis element is contained, for example, in Slovak and Czech law. Under the Slovak legal
definition of a trade secret (according to the second sentence of provision 17(1) of the
Commercial Code as follows: "A trade secret consists of all informations of a
commercial, production or technical nature related to a business, which have real or at
least potential material or immaterial value, are not commonly available in the relevant
business circles, are to be kept secret according to the will of the trade secret owner and
the trade secret owner ensures their secrecy in an appropriate manner."

¢ "Determinability” as a conceptual feature of a trade secret is required in Czech
legislation. The so-called "determinability" (or also identifiability of competitively
significant facts that constitute a trade secret) — this concept of trade secret was explicitly
introduced into Czech legislation only with the adoption of the current law (i.e. from 1%
of January 2014). Nevertheless, this feature was already adequately taken into account in
application practice before this date. Lavicky, P.(2015) Obcansky zdkonik: komentar.
Praha: C. H. Beck. Velké komentafte, p. 82.

7 For example, in the Slovak and Czech law (according to the second sentence of
provision 17(1) of the Slovak Commercial Code: “A trade secret consists of all
informations of a commercial, production or technical nature related to a business, which

C..)".

8 The Paris Convention for the Protection of Industrial Property (March 20, 1883), as
revised at Brussels (1900), Washington (1911), The Hague (1925), London (1934),
Lisbon (1958), and Stockholm (1967), and amended (1979).
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foundations of the legal regime of objects of industrial property in individual
countries of the world. The Convention applies to industrial property in the
widest sense, including patents, marks, industrial designs, utility models (a kind
of "small patent" provided for by the laws of some countries), trade names
(designations under which an industrial or commercial activity is carried on),
geographical indications (indications of source and appellations of origin) and
the repression of unfair competition.

According to Art. 1 (2) of the Paris Convention: "The protection of
industrial property has as its object patents, utility models, industrial designs,
trademarks, service marks, trade names, indications of source or appellations
of origin, and the repression of unfair competition."

The Paris Convention thus applied to industrial property in the broadest
sense (According to Art. 1 (3) of the Paris Convention: "Industrial property is
understood in the broadest sense (...) . But trade secrets were not included in it.

However, the regulation of the legal protection of trade secrets is based
on the mentioned regulation of the repression of unfair competition based on the
Paris Convention. Less than 20 years after its adoption, at the Brussels
Conference for the revision of the Paris Convention in 1900, it was agreed that
"the member states of the convention (...) should in all states of the Union
provide their nationals with protection against unfair competition." The result
was the inclusion of a new international standard in the Paris Convention in the
form of Article 10bis.

Article 10bis [Unfair Competition]:

(1) The countries of the Union are bound to assure to nationals of such countries
effective protection against unfair competition.

(2) Any act of competition contrary to honest practices in industrial or
commercial matters constitutes an act of unfair competition.

(3) The following in particular shall be prohibited:
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1. all acts of such a nature as to create confusion by any means whatever
with the establishment, the goods, or the industrial or commercial
activities, of a competitor;

2. false allegations in the course of trade of such a nature as to discredit
the establishment, the goods, or the industrial or commercial activities,
of a competitor;

3. indications or allegations the use of which in the course of trade is
liable to mislead the public as to the nature, the manufacturing process,
the characteristics, the suitability for their purpose, or the quantity, of
the goods.

Based on the “need to ensure effective protection against unfair competition”
established in Article 10bis of the Paris Convention, the protection of
"undisclosed information" was later enshrined in the TRIPs Agreement.’

The protection of trade secrets (or undisclosed information) in
international law is based on the obligation to suppress unfair competition and
the need to ensure effective protection against unfair competition established in
Article 10bis of the Paris Convention. It can therefore be concluded that trade
secrets in various forms (like undisclosed information) contained in multilateral
trade agreements is by its nature an institute of a commercial nature, but it is
also included in the system of industrial property law.

Legal regulation of trade secrets in the EU law

 Kopé&ova, R. (2024) Trade Secret: A Significant Legal Institution in Business and its
Legal Regulation across Selected European Countries (Including Case Law). Greece:
Central and Eastern European Studies Cover of Issue 2, 2024/ No 2, 37 pp.
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EU law is a separate legal system separate from public international law
and national law. It consists of a set of legal norms with direct or indirect
national effect, adopted between member states or at the EU level, which
regulate relations between the EU and its member states, between member
states, between the EU or member states on the one hand, and natural or legal
persons on the other, as well as the functioning of EU institutions and bodies. '°

Trade secrets fulfill their function in the internal market by protecting the
exchange of knowledge between businesses and research institutions. Trade
secrets are one of the most frequently used forms of protection of intellectual
creation and innovative know-how by companies in the EU, therefore there must
be a common EU legal framework that protects trade secrets from their
unauthorized acquisition, use and disclosure by other parties.

The most important sources of EU law that regulate the legal protection of
trade secrets include in particular:

- Directive (EU) 2016/943 of the European Parliament and of the
Council of 8 June 2016 on the protection of undisclosed know-how and
business information (trade secrets) against their unlawful acquisition,
use and disclosure,

- Directive 2005/29/EC of the European Parliament and of the Council
of 11 May 2005 concerning unfair business-to-consumer commercial
practices in the internal market and amending Council Directive
84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the
European Parliament and of the Council and Regulation (EC) No
2006/2004 of the European Parliament and of the Council (‘Unfair
Commercial Practices Directive’),

- Directive of the European Parliament and of the Council (EU)
2004/48/EC of 29 April 2004 on the enforceability of intellectual
property rights,

10°See f. e.: Karas, V. and Kralik, A. (2012) Prdvo Eurdpskej tinie, p. 120.
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- Directive 2000/31/EC of the European Parliament and of the Council
of 8 June 2000 on certain legal aspects of information society services,
in particular electronic commerce, in the Internal Market (Directive on
electronic commerce).

The EU Trade Secrets Directive

Less than ten years ago, on June 8, 2016, the Directive (EU) 2016/943 of
the European Parliament and of the Council on the protection of undisclosed
know-how and business information (trade secrets) against their unlawful
acquisition, use and disclosure was adopted (TSD). This is the most important
source of EU law in terms of the harmonization of the legal protection of trade
secrets in the national legal systems of individual member states.'! Despite the
already existing TRIPs Agreement, which protects trade secrets (undisclosed
information) in international law, until the adoption of the TSD, there were
significant differences in the legislation of the EU member states in the
legislation and protection of trade secrets against their unauthorized acquisition,
use or disclosure.'?

The TSD aims at a coherent protection of trade secrets throughout the
EU."3 This follows from Recital 10 of the TSD and its Art. 1 (2) second sentence.
According to Recital 10 of the TSD, it was “appropriate to provide for rules at
Union level to approximate the laws of the Member States so as to ensure that
there is a sufficient and consistent level of civil redress in the internal market in

11 Karpat, A. (2023). Vztah medzinirodného a iniového prava z pohladu ¢l 351 ZFEU.
In K. Smigova (Ed.), Liber Amicorum Dalibor Jilek: Pri prileZitosti 70. narodenin prof.
JUDr. Dalibora Jilka, CSc. (pp. 77-90). Beroun, Czech Republic: Eva Rozkotova. ISBN
978-80-87488-52-2.

12 The TRIPs Agreement forms Annex 1C to the Agreement Establishing the World
Trade Organization and has been in force since 1 January 1995.

13 See more: Belbl, N. (2024) European Union Trade Secret Protection Overview,
Switzerland: WIPO, p.3. https://coilink.org/20.500.12592/9r1t673.
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the event of unlawful acquisition, use or disclosure of a trade secret. Those rules
should be without prejudice to the possibility for Member States of providing for
more far-reaching protection ... as long as the safeguards explicitly provided
for in this Directive for protecting the interests of other parties are respected. ’'*

The conceptual definition of trade secret is contained in the provisions of Art. 2
(1) TSD, but the basic definitional framework of "trade secret" is provided, in
our opinion, in particular by Recital 1 and Recital 14 of the TSD.

According to Recital 1 of the TSD:

“Businesses and non-commercial research institutions invest in
acquiring, developing and applying know-how and information which
is the currency of the knowledge economy and provides a competitive
advantage. This investment in generating and applying intellectual
capital is a determining factor as regards their competitiveness and
innovation-related performance in the market and therefore their
returns on investment, which is the underlying motivation for business
research and development. Businesses have recourse to different means
to appropriate the results of their innovation-related activities when
openness does not allow for the full exploitation of their investment in
research and innovation. Use of intellectual property rights, such as
patents, design rights or copyright, is one such means. Another means
of appropriating the results of innovation is to protect access to, and
exploit, knowledge that is valuable to the entity and not widely known.
Such valuable know-how and business information, that is undisclosed
and intended to remain confidential, is referred to as a trade secret.”

According to Recital 14 of TSD:

14 Searle, N. (2021) The Economic and Innovation Impacts of Trade Secrets. Technical
Report. UK IPO, London. [Report] URI: https://research.gold.ac.uk/id/eprint/30022.
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“It is important to establish a homogenous definition of a trade secret
without restricting the subject matter to be protected against
misappropriation. Such definition should therefore be constructed so as
to cover know-how, business information and technological
information where there is both a legitimate interest in keeping them
confidential and a legitimate expectation that such confidentiality will
be preserved. Furthermore, such know-how or information should have
a commercial value, whether actual or potential. Such know-how or
information should be considered to have a commercial value, for
example, where its unlawful acquisition, use or disclosure is likely to
harm the interests of the person lawfully controlling it, in that it
undermines that person's scientific and technical potential, business or
financial interests, strategic positions or ability to compete. The
definition of trade secret excludes trivial information and the
experience and skills gained by employees in the normal course of their
employment, and also excludes information which is generally known
among, or is readily accessible to, persons within the circles that
normally deal with the kind of information in question.”

In the quoted text of both recitals, we have highlighted the basic information:

1. Firstly, the relationship of "trade secret" to other related concepts
contained in the TSD (that is, the concept of "know-how" and
"commercial information"). By deduction of the last sentence of the
cited consideration, we state, that frade secret is a broader concept and
includes valuable know-how and business information. At the same
time, the content of a trade secret is also defined here, which, according
to the penultimate sentence of the cited consideration, is: "valuable
know-how and business information, that is undisclosed and intended
to remain confidential", which is "the results of innovation", and this
knowledge can have the nature of know-how and/or business
information (these are referred to as trade secrets).

2. Secondly, there is no strict business connection required. This means
that according to the directive on trade secrets, a trade secret does not
have to strictly refer to a company, to business and other profitable
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activities. This is a difference compared to some national regulations,
for example in the Slovak Republic, where even after the transposition
of the directive into national law, the connection of this information
with business activity still resonates in the law.

Regarding the definition, for the purposes of this Directive, the following
definitions apply:
‘trade secret’ means information which meets all of the following requirements:

(a) it is secret in the sense that it is not, as a body or in the precise
configuration and assembly of its components, generally known among
or readily accessible to persons within the circles that normally deal
with the kind of information in question;

(b) it has commercial value because it is secret;

(c) it has been subject to reasonable steps under the circumstances, by the
person lawfully in control of the information, to keep it secret;

a) Trade secret as an information that is secret

The essence of a trade secret lies mainly in its secrecy. “Secrecy” of
information must be interpreted in the sense that this information is not generally
known or commonly accessible to persons in the circles who normally deal with
the type of information in question, as a whole or in the exact arrangement and
connection of its parts. The condition of "secrecy" of information must therefore
always be assessed independently on a case-by-case basis, taking into account
all specific circumstances, such as the specifics of the given industry (otherwise
the assumption of secrecy of the algorithm and the recipe for making ice cream
will be interpreted differently). Secrecy of information must further be assessed
in relation to the relevant professional circle, and not from the point of view of
a person who does not belong to it. In addition, the classified nature of the
information must always be considered as a whole. This means that even if the
various components of the information are individually generally known or are
easily accessible to persons in the relevant circles who normally deal with the
given type of information, but not in their combination (as a whole), then this
information as a whole remains within the meaning of Art. 2 (1) TSD still secret.
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However, trivial information, experience and skills acquired by employees in
the normal course of their employment are excluded.

Generally unavailable information will be considered all information that is
generally not accessible (cannot be found in the normal literature or on the
Internet). It is not important in which language the source of the information
contains, as long as it is possible to translate it normally. Information that can
be casily compiled from more than one public source with a minimum of time
and effort (for example, a list of potential customers who are interested in a
certain product or service that can be easily re-compiled from information on
their website) can also be considered commonly available. !’

However, it is also possible to consider commonly available
procedures, methods and other facts as trade secrets if they are not commonly
known to be used in the company and the entrepreneur does not disclose this
fact about their use.

Informations that are a trade secret and that their owner makes
available to a certain limited circle of persons, for example selected employees,
business partners on the basis of a non-disclosure agreement or other agreement
of a similar nature, will not be considered as commonly available in the relevant
business circles.

Informations are also not considered to be generally available if they
are public or only parts of them are made available, while the information as a
whole remains intact. In practice, it will be, for example, source code or an
algorithm that is accessible and used by the company to develop other programs.
All newly created information can be considered "secret". In this case, however,
the decisive criterion would be whether the employee, or someone else in a
similar position, could easily gain access to the newly developed program, and
not to the original source code.

15 See:
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The legal term "confidentiality" of a trade secret does not mean its
absolute secrecy. This means that it is not necessary that only one person knows
the information that is a trade secret. This assumption can thus be fulfilled even
in the case where the same information is legitimately discovered by several
persons (for example, they create it independently of each other) and decide not
to publish it. However, these entities may or may not know about themselves
that they are using the same information in business, which is a trade secret. In
the event that another person (for example, a competitor) creates such identical
information and decides to publish it, the trade secret of both entities ceases.

In this context, it is necessary to point out the possible significant
impact of artificial intelligence on the legal protection of trade secrets. With the
development of artificial intelligence, information that until recently could have
been considered "secret" in the relevant business circles can now be easily made
available.

Practical examples of information that can be considered "secret" (or
information that is not commonly available in the “relevant circles”):

- Confidential customer list,

- Confidential production methods or procedures (including those shared
with employees),

- Certain "tricks" or strategies that an entrepreneur uses in business
negotiations,

- Secret procedure or ingredient recipe,

- Secret algorithm, etc.'®

Practical examples of information that cannot be considered "secret" (or
informations that are commonly available in the “relevant circles”):

16 Kopcova, R. (2024) Obchodné tajomstvo ako najlep$i spdsob pravnej ochrany pre
algoritmy v podnikani? In: Kosické dni sitkromného prava. Kogice: UPIS, p. 432-446.



120 | WHAT IS AND WHAT IS NOT A TRADE SECRET

- Self-evident information or knowledge that is generally known in the
relevant industry,

- Public information that is easily searchable on the Internet,

- Public information published, for example, in academic publications, in
published patent applications or granted patents,

- Information published or provided at conferences, fairs or other events,

- Information that can be easily ascertained from a product sold on the open
market, etc.

According to case law, information is generally known if it is part of the current
state of the art and is part of the knowledge of the general public or an average
person belonging to the relevant professional circle.

b) Trade secret as an information has commercial value because it is
secret;

Information forming a trade secret must be “valuable”, that is, it must be
able to provide a benefit. The commercial value of this information usually also
brings a certain competitive advantage to its owner. This value must result from
the secrecy of the information and not from reasons other than the quality,
completeness or relevance of the information

So, the commercial value of the information must derive from its
confidentiality. This means that the violation of the confidentiality of the
information must affect the authorized holder of the information (owner of the
trade secret) and the violator of the trade secret has, or may benefit from a breach
of confidentiality. In relation to the commercial value of the information, it
should be emphasized that this provision does not require that the information
itself has a commercial value. It is sufficient that the information provides its
owner with a competitive advantage, such that the owner has a business interest
in keeping the information secret. According to Recital 14 of TSD, the
information must represent actual or potential commercial value, the
unauthorized use of which threatens scientific or technical potential, commercial
or financial interests, strategic position or competitiveness.
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As arule, the value of a trade secret will also be reflected in its assessment,
for example by an expert opinion when selling a business or part of it, and it will
also be reflected in the amount of the license fee when licensing the trade secret,
or when determining the value for any further use of the trade secret.

The value of a trade secret as an intangible asset always lies in its internal
representation and not in the value of the material substrate through which the
trade secret is externally expressed in a way that is perceived by the human
senses (this is not the value of the storage on which the information is stored,
but only the value of this information). This value can be either real or potential,
and at the same time it can be in material or immaterial form.

Information may not be valuable in an objective sense. In order to fulfill the
concept of the value of a trade secret, it will therefore be sufficient for these facts
to be valuable to their bearer (owner of the trade secret), who keeps them
confidential accordingly. The value of a trade secret results from the confidential
nature of this information. Namely, even objectively worthless information can
have its value, as long as it is secret (the owner can create a "bubble" in the
public about the immense value of certain information, which, however, is
practically nothing revolutionary and would de facto have no value after its
disclosure). Certain facts can thus become valuable even though competitors or
consumers may only perceive them as valuable due to their secrecy.!’

¢) Reasonable steps to keep information secret

"Reasonable steps" to keep the information secret can take many forms.
These are certain measures by which the trade secret holder keeps the
information secert. When examining whether sufficient and reasonable steps
have been taken to keep information secret, it must always be assessed on a case-
by-case basis, taking into account the specific circumstances of the case as well

17 Ovetkova, O. at al. (2022). Obchodny zakonnik. Velky komentdr. Zvizok I (§ 1 aZ
260). 2. vol. Bratislava: Wolters Kluwer, p. 230.
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as the holder's options. Failure to take sufficient reasonable measures leads to a
denial of trade secrets protection.

An important conceptual feature is the will of the owner for security, which
is actually carried out. Accordingly, the assumption of confidentiality by the
holder of the trade secret will not be fulfilled if the holder of the trade secret
accepts (tolerates) the leakage of information, either verbally or tacitly.

Examples of reasonable steps to keep trade secret secret:

- Locking buildings, offices or premises where information is secured or used
(for example during production),

- Use of the safe,

- Restricting access or preventing the free movement of people in the
building, in parts of the building where information is secured or used (for
example, during production),

- Limitation of unnecessary movement of paper documents or other
materials,

- Limiting access to computers, databases or cloud storage where the
information is located

- Use of passwords in technological or information devices (machines,
computers, mobile phones, tablets),

- Keep these informations only in your thoughts.

Examples of inappropriate ways to keep trade secret secret:

- Publication of information on websites, on social networks, etc.,

- Presenting information at a trade fair, conference or other events (without
concluding a confidentiality agreement),

- Acquainting your business partners with this information (without
concluding a confidentiality agreement),

- Non-securing or only superficial securing of technological or information
devices against unauthorized access (for example, not using passwords to
enter trade secret saved on computer),

- Paper documents are not protected against access by unauthorized persons,



Radka Koptova | 123

- Allowing employees or others to freely store files on private storage devices
(such as USB sticks) without password protection.

All kinds of information that fulfill these three requirements can be considered
a trade secret.

So, what is not a trade secret?

In principle, it can be stated that a trade secret is either a trade secret or
it is not. There is no subjective determination of information as a trade secret,
and there is also no administrative or other formal process for determining a
trade secret. If the information cumulatively fulfills all the requirements of a
trade secret, it will be considered a trade secret and at the same time it is possible
to talk about the existence of the right to this trade secret. For the creation of a
trade secret, it is not relevant whether the entrepreneur uses enormous efforts
and high costs to obtain information (for example, through extensive research).
The above applies, i.e. unless this information meets the conceptual features of
a trade secret, it cannot be considered a trade secret.

Nevertheless, it is possible to provide some information that will not
be a trade secret, even if it can fill in the above requirements:

According to the TSD, the definition of a trade secret excludes trivial
information and experience and skills acquired by employees in the ordinary
course of their employment and also excludes information which is generally
known or readily accessible to persons in circles who normally deal with the
type of information concerned. Also, for example, old or outdated information
will not be a trade secret if it can no longer reasonably be expected to provide
its owner with commercial value. Information that is too distant from business
activities (for example, scandalous information about a competitor's private life)
will not be a trade secret either.
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Even certain details or arrangements in the contract, which the
contracting party designates as a trade secret, will not be considered a trade
secret, unless this information fulfills the conceptual characteristics of a trade
secret. In the laws of most countries, it is possible to mark certain information
as "confidential" in the contract. For example, in Slovak legislation, such an
option is regulated in the Commercial Code as follows: "If the parties provide
each other with information marked as confidential when negotiating the
conclusion of a contract, the party to whom this information was provided may
not disclose it to a third party or use it contrary to its purpose for its own needs,
regardless of whether a contract is concluded or not. Whoever violates this
obligation is liable for damages, (...)." '* However, such marking of certain
information as "confidential" does not mean that this information is a trade
secret. But it is possible, for example, to extend the obligation of confidentiality
to such information (for example, it is information about negotiations in the
company that are not generally secret, but the entrepreneur is not interested in
employees or other persons talking about these procedures in public). As Slovak
Supreme Court stated: ,,The agreement of the contracting parties that certain
elements of the contract constitute the subject of a trade secret is not sufficient
for these facts to become a trade secret, unless they meet the conceptual features
of trade secret defined by the Commercial Code.”"; as well as another
judgement: “Certain details agreed in the contract as trade secret will not be
considered the subject of a trade secret, unless they meet the conceptual
characteristics of a trade secret in the sense of provision 17 of the Commercial
Code.”

Only information that complies with the law and does not contradict
good morals is protected as a trade secret. In this context, it is necessary to point
out that not all information that will fulfill the conceptual features of a trade
secret will automatically be covered by legal protection. According to the

18 Provision § 271 (1) of the Slovak Commercial Code.

19 The Judgment of the Supreme Court of the Slovak Republic of 27.01.2015, file no.
5Sz0/41/2013.

20 The Judgment of the Supreme Court of the Slovak Republic, file no. Obdo 98/99
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Roman law principle ius ex iniuria non oritur (law does not arise from injustice),
legal protection cannot be used for information that contradicts the law. It can
be, for example, a product recipe containing an unauthorized substance, illegal
work practices of the employer, falsification of data in accounting, etc.
Therefore, in the event that an employee (or another whistleblower) also
disclosed such information, which would be a trade secret, in such a case,
according to the principle of proportionality, the court would rule in favor of the
whistleblower pointing out illegal actions, and not in favor of the employer
objecting to a breach of a confidentiality agreement or a breach of a trade secret.

Even information, the disclosure of which persons are supposed to have
the right to by virtue of the right to information, cannot be considered a trade
secret. This is also information that, according to the definition of a trade secret,
would essentially fulfill the characteristics of a trade secret, but in this case the
public interest in its publication prevails over the private interest. This is
particularly relevant in cases involving the protection of children’s rights or
family law matters, where access to information—such as the use of public
funds in child welfare services*’—may outweigh confidentiality claims in the
interest of transparency and the best interests of the child.?? The right to
information is a fundamental right that forms the pillar of a true democratic state.
The right to information cannot be limited even by the fact that the entity that is
obliged to disclose this information, which may be of a trade secret nature,
marks it as a trade secret. The mere manifestation of the subject's will to conceal
information will therefore not be sufficient. The opposite interpretation of the
law would give the possibility that anyone could designate any information as a
trade secret, regardless of whether or not such information would meet the
characteristics of a trade secret. This is also ruled by Czech land court:
However, information on the extent of financial resources provided to

2l Garayova, L. (2025). Legal protections for children in refugee and migrant crises in
Central and Eastern Europe. Frontiers in Political Science, 7, Article 1585607, 1-13.
https://doi.org/10.3389/fp0s.2025.1585607

22 Garayova, L. (2024). Protecting children's rights in the age of digitalisation — Legal
implications for the best interests of the child. Pakistan Journal of Life and Social
Sciences, 22(2), 7351-7366. https://doi.org/10.57239/PJLSS-2024-22.2.00555
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entrepreneurs from the municipal or city budget, or the price of work performed,
which is paid for from income received from taxpayers, cannot be a trade secret
in any case. This fact underlines the fact that municipal expenditures are a
highly public matter, that there is no creative connection between any
entrepreneur and their sources, which could even hint at the possibility that this
could be a trade secret, including the specific use of budgetary resources.“>

Conclusion

Despite the fact that there is no uniform definition of a trade secret in
the world, its essence is preserved in legal regulations. A trade secret is also
information that is secret, that has its value because it is secret, and the holder
of this information keeps this information secret. These are the "conceptual
signs" of a trade secret, which must always be met in order for the information
to be considered a trade secret and thus be protected by law. In relation to the
conceptual signs of a trade secret, we note that de facto it is not important how
many defining signs the legislator assumes (whether more or less). What is
important is that the essence of the "value" of information, the "secrecy" of
information and the "will to preserve the secrecy" of this information is correctly
fulfilled. As we stated in the introduction, however, a lot of other information
can fulfill these "broadly conceived" conceptual features of a trade secret.
Therefore, in addition to the positive definition of "what can be considered a
trade secret", we also defined what cannot be considered a trade secret. The
reader can thus better orient himself in "a large amount of secret information".

The negative definition of a trade secret (that is, what is not a trade
secret) is mainly based on generally accepted principles: for example, in
accordance with the ancient Roman law principle ius ex iniuria non oritur (law
does not arise from wrong), means of legal protection cannot be used for
information that will contradict the law, that is, such information will not be a
trade secret. The negative definition of a trade secret is further based on the
principle of proportionality, where the public interest in information exceeds the

23 The Judgment of the Regional Court in Hradec Kralové of May 25, 2001, file no. 31
Ca 189/2000.
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private interest of the holder of the information in its secrecy. Also, in practice
it is not enough just to mark certain information as a trade secret in the contract.
If this information does not meet the conceptual characteristics of a trade secret,
it will not be considered a trade secret. We used examples from practice as well
as Slovak and Czech jurisprudence to demonstrate, which supports our
conclusions.

There is no clear answer to the question we asked at the beginning
(Does a trade secret belong to the category of commercial law or does it belong
to the category of intellectual property rights?). However, we looked at the legal
basis of trade secrets in international law (the TRIPs Agreement), and using the
historical method of interpreting this norm, we conclude that although trade
secrets are an institution of a commercial nature (specifically, within the scope
of the law of unfair competition), they are currently included in the system of
industrial property law (this was not the case in the past).

Regarding the relationship of the concept of trade secret to other
concepts that name similar information, we state the following:

1. In relation to international legislation (The TRIPs Agreement): “undisclosed
information” according to Art. 39 The TRIPS agreement can be per analogiam

considered a trade secret.

2. Inrelation to EU legislation (TSD): trade secret is a broader term, and includes
valuable know-how and business information.
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CRIMINAL LIABILITY OF LEGAL ENTITIES

Tony Tesla’

Abstract

Criminal liability of legal entities enables the prosecution of entities acting
through natural persons. A key element is the attribution of an individual’s
conduct to the company. This system enhances the effectiveness of combating
criminal activity within complex structures, but it raises concerns about fairness
and potential abuse. As a result, natural persons may evade accountability.
Slovak case law confirms that the liability of legal and natural persons is not
interdependent. This aspect opens a broader discussion on the protection of the
principles of the rule of law.

Keywords

criminal liability, legal entity, attribution, executive, system abuse

Introduction

The concept of criminal liability of legal persons represents a diverse
and evolving area of law within the European Union, with individual Member
States adopting markedly different approaches to its regulation. From a
legislative standpoint, EU countries may be broadly categorised based on the
extent to which legal entities are subject to criminal prosecution.

! Pan-European University, PhD student, Department of Public Law
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Among the countries that have introduced full criminal liability of legal
persons are France (since 1994), the Czech Republic (since 2012), Poland (since
2002), and the Slovak Republic (since 2016). These jurisdictions allow for the
prosecution of legal entities for selected criminal offences, provided that
statutory conditions are met. However, the scope of liability and the range of
applicable sanctions differ from those applicable to natural persons.

A separate category consists of countries that apply limited criminal
liability of legal persons, often in combination with administrative or quasi-
criminal mechanisms. Germany and Italy fall into this group — Germany relies
on administrative sanctions under the OWiG, while Italy employs a hybrid
model under Legislative Decree No. 231/2001. Spain, by contrast, has since
2015 implemented a full-fledged criminal liability regime for legal entities. On
the opposite end of the spectrum, countries such as Greece maintain only limited
or sector-specific liability regimes, whereas Austria has enacted a specific legal
framework (VbVG, 2006) providing for corporate criminal liability.

Despite these divergences, several common elements may be identified
across the EU. Most of the Member States have implemented at least a basic
model of corporate liability. Frequently imposed sanctions include monetary
fines, disqualification from certain activities, asset forfeiture, and the
publication of a conviction.

The introduction of corporate criminal liability into the Slovak legal
system marked a profound shift in the legal paradigm. It signified a departure
from the exclusive targeting of individual perpetrators, allowing liability to be
ascribed to artificial legal entities - actors that formally operate within society,
exert influence over public interests, and often possess significantly greater
power and resources than any natural person.

The legislature’s move was a response to the practical need for more
effective enforcement in cases where it is difficult or impossible to identify a
specific perpetrator, or where responsibility becomes diffused within a complex
organizational structure. However, it simultaneously gave rise to several serious
legal and philosophical concerns:

- Where should the line be drawn between collective liability and
individual culpability?
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- Can a legal person be held criminally liable if no fault can be
established on the part of any natural person?

- Does such a model risk undermining the fundamental principle of the
rule of law - that liability must be personal and proven beyond
reasonable doubt?

It is precisely within this tension between effective repression and the
protection of individual rights that the core issue lies. Corporate criminal
liability is a tool that can either help maintain balance within the justice system
or fundamentally disrupt it. If applied without adequate safeguards - such as the
requirement to establish the intent of a specific individual - it risks becoming a
vehicle for vicarious punishment or, paradoxically, a shield for the true decision-
makers operating behind the corporate veil.

Introduction to the Issue

In response to the need to harmonize national legislation with the
European Union’s requirements for a unified level of criminal law protection
across Member States - as well as in light of the OECD's evaluative report on
bribery and the ineffectiveness of Sections 83a and 83b of the Slovak Criminal
Code - a legislative proposal was developed introducing corporate criminal
liability. Following its adoption by the National Council of the Slovak Republic,
the Act on Criminal Liability of Legal Persons was promulgated in the
Collection of Laws as Act No. 91/2016 Coll.

In January of the same year, a decade had also passed since the
completion of the criminal law reform which introduced the new codifications -
the Criminal Code and the Code of Criminal Procedure - effective from 1
January 2006. The initial draft of the Criminal Code included provisions
establishing corporate criminal liability in the form of genuine liability, meaning
the legal entity would be held independently responsible, without the
requirement of linking the offence to a specific natural person.

However, in 2005, this proposal was withdrawn from the legislative
process, and the final version of the Criminal Code no longer included these
provisions. Subsequent efforts to reintroduce corporate criminal liability
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through standalone legislative proposals in 2005 and 2007 likewise proved
unsuccessful.

In 2008, the Slovak Republic shifted away from the model of genuine
corporate criminal liability and adopted a concept of quasi-criminal liability,
whereby legal persons could be sanctioned via protective measures. This model
was introduced by Act No. 224/2010 Coll.,, which came into force on 1
September 2010. Quasi-criminal liability allows for the imposition of penalties
such as the confiscation of funds or assets but does not constitute full criminal
liability in the traditional sense. In practice, however, the provisions of Sections
83a and 83b of the Criminal Code were never applied.?

The adoption of Act No. 91/2016 Coll. on Criminal Liability of Legal
Persons and on Amendments to Certain Acts (hereinafter referred to as the
"Corporate Criminal Liability Act"), effective from 1 July 2016, signified a
substantive shift away from the previously prevailing theory of individual
liability, which is generally premised on intentional culpability. This theory is
not based on the principle of strict liability but on the offender’s subjective
mental state in relation to the unlawful conduct that resulted in a criminal
consequence. The application of criminal law requires a determination of fault -
either intentional or negligent, where the law so permits. Therefore, a natural
person can only be held responsible for consequences that they have caused
culpably, especially where there is intent. The Criminal Code allows for criminal
liability based on negligence only in limited circumstances, and consequences
caused without fault cannot be imputed to the individual.

Culpability is defined as the perpetrator's psychological relationship to
the intended consequence. It comprises two elements: the cognitive element
(knowledge) and the volitional element (will). Based on these elements, the
Criminal Code distinguishes two forms of culpability: infent and negligence.
The key differentiator is the volitional component - i.e., the perpetrator's attitude
toward the consequence of their act. Intentional culpability always includes both
elements: the perpetrator is aware of the consequence and either desires it or

2 Turayova, Y., TobiaSova, L., & Centés, J. (2016). Vybrané hmotnopravne aspekty
trestnej zodpovednosti pravnickych oséb v SR. Bratislava: Wolters Kluwer. ISBN 978-
80-8168-367-1.
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reconciles themselves to its occurrence. In contrast, in negligent culpability, the
volitional element is absent: the perpetrator does not desire the consequence,
even though they could or should have foreseen it. The volitional aspect is thus
decisive in differentiating the forms of culpability. The cognitive and volitional
components must be assessed jointly, not in isolation.

It is indisputable that only a natural person can possess consciousness,
will, and emotional experience - traits that allow them to act under duress, with
emotional disturbance, cold calculation, or even in states of diminished or absent
criminal responsibility. Only an individual has free will, the capacity to perceive
reality, to form intentions, and to make conscious choices, including the decision
to engage in criminal conduct. These attributes are not inherent in legal persons,
which are artificial legal constructs incapable of generating intent on their own
- their actions are always mediated by natural persons who act on their behalf.

In this context, it must be reiterated that a legal person is a purely
artificial creation of the legal system and cannot act autonomously. As it lacks
its own will, awareness, or capacity for error, the law must provide a mechanism
whereby actions can be attributed to it through designated natural persons.
Legally, the conduct of such individuals acting in the name of or on behalf of a
legal person is considered the conduct of the legal person itself. In substance,
however, it is the act of a natural person, legally imputed to the legal entity as
the author of the offence. Accordingly, a legal person incurs criminal liability
based on conduct carried out by an individual acting on its behalf.’

The issue of corporate criminal liability introduced by the Corporate
Criminal Liability Act can also be viewed through the lens of its constructive
character. This is a legally fabricated form of liability, just like the legal person
itself, which exists solely as a result of legal fiction and acts exclusively through
individuals. Corporate criminal liability is thus conceptually based on the
principle of attribution, i.e., the transfer of conduct committed by a natural
person acting in the name of or in the course of the activities of a legal person,
with the resulting consequences legally ascribed to the legal entity as a whole.

3 Samko, P., 2016. Pozndmky k zdkonu o trestnej zodpovednosti pravnickych o0séb.
Pravne listy. [online] Dostupné na: https://www.pravnelisty.sk/clanky/a466-poznamky-
k-zakonu-o-trestnej-zodpovednosti-pravnickych-osob
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The fact that the law does not require the identification of a specific individual
as a prerequisite for establishing corporate criminal liability does not alter the
fundamental premise that such liability is grounded in the actions of a natural
person as the bearer of consciousness and intent.

Subject of Criminal Liability

The Corporate Criminal Liability Act does not provide a legal
definition of a legal person. According to Section 18 of Act No. 40/1964 Coll.,
the Civil Code, legal persons primarily include associations of natural or legal
persons, such as commercial companies, cooperatives, joint ventures, political
parties and movements, churches and religious organisations, civic associations
and other interest groups. Legal persons also include purpose-bound
associations of property, such as foundations or funds, territorial self-governing
units (i.e. municipalities and higher territorial units), as well as other entities
explicitly designated by law as legal persons - for example, state enterprises,
financial institutions, public broadcasters, and the like. Even the state qualifies
as a legal person when acting as a party in civil law relationships.

However, criminal liability does not extend to all legal persons. The
statutory exclusions are set out in Section 5 of the Corporate Criminal Liability
Act. These exclusions apply particularly to the state and its authorities,
authorities of foreign states, international organisations, municipalities, higher
territorial units, and legal persons established by law as of the date of the
commission of the criminal offence. The provision also extends to entities in
which these bodies hold a proprietary interest, especially undertakings with state
or municipal participation.

Criminal Offences, Sanctions, and Protective Measures Applicable to Legal
Persons

The Corporate Criminal Liability Act sets out a defined scope of
offences for which a legal person may be prosecuted. This catalogue is closed
and exhaustive, meaning that a legal person may only be held criminally liable
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for those offences explicitly listed in the statute. These offences are enumerated
in Section 3 of the Act and correspond to specific criminal offences set out in
the Special Part of the Criminal Code.

Should the legal characterisation of the offence change during the
proceedings to one that is not included in this catalogue, the prosecution must
be discontinued. The Act likewise contains a closed list of sanctions that may be
imposed on a legal person convicted of a criminal offence. These include:

dissolution of the legal person,

forfeiture of property,

forfeiture of an item,

financial penalty,

prohibition on certain activities,

prohibition on receiving subsidies or grants,

prohibition on receiving aid and support from European Union funds,
exclusion from public procurement,

publication of the conviction.

Furthermore, under the conditions set out in Section 83a of the
Criminal Code, the court may impose a protective measure in the form of
confiscation of part of the legal person’s assets for an offence listed in Section
3.

In my view, such an approach is both logical and appropriate, and
represents a significant distinction from the system of sanctions applied to
natural persons. This distinguishing feature should form the conceptual
foundation for the regime of sanctions applicable to legal entities.

The Principle of Individual Criminal Liability and Corporate Criminal
Liability

The principle of individual criminal liability for both natural and legal
persons is closely connected with the concept of a perpetrator of a criminal
offence - that is, the subject of the elements of a criminal act capable of
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committing an offence. Since the entry into force of the Corporate Criminal

Liability Act, one may speak of a dual principle, which operates on two levels:

First, a perpetrator or participant in a criminal offence may be a natural
person, provided they are criminally liable under the Criminal Code.
The criminal liability of natural persons is strictly individual in nature
- it excludes collective guilt or responsibility for the acts of others.

Second, under the Corporate Criminal Liability Act, a legal person may
also be held liable as a perpetrator. With effect from 1 July 2016,
genuine corporate criminal liability was introduced into Slovak law.
This development marks a departure from the traditional principle of
societas delinquere non potest (a company cannot commit a crime).*

As previously mentioned, since a legal person is a legal construct

devoid of its own will or agency, its criminal liability is founded on the principle
of attribution - that is, the conduct of a natural person acting on its behalf is
legally imputed to the legal entity. The conditions for such attribution are laid
down in Section 4 of the Corporate Criminal Liability Act. In summary, a legal
person may be held criminally liable where an offence is committed:

e for its benefit, in its name, within the scope of its activities, or through it,
and where such conduct was committed by:

a member of its statutory body,
a person entrusted with control or supervisory authority,

another person authorised to act or make decisions on behalf of the
legal entity.

“Burda, E., Beles, A., Lorko, J. & Mihalik, S., 2022. Trestnd zodpovednost. 1. vyd.
Bratislava: Univerzita Komenského v Bratislave, Pravnicka fakulta. ISBN 978-80-7160-
638-3. [online]
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Liability may also arise from a failure of supervision, where such
persons negligently allowed another to commit a criminal offence. However, no
liability will be imputed where the deficiency (e.g., in internal oversight) was
negligible or where the legal entity can demonstrate that it undertook all
reasonably required measures to prevent the offence - especially through
effective internal compliance systems and control mechanisms.

Further features of this liability include:
e it is not contingent upon the prosecution of a specific natural person,
e it survives the dissolution, liquidation, or bankruptcy of the legal person,
e it may extend to pre-incorporation stages or to cases where the legal person
or legal act is later declared invalid:

e c.g, if the offence was committed after the signing of the founding
documents but before registration in the commercial register,

e or where the court later rules that the legal entity was never validly
constituted due to significant procedural defects, it may still be held
liable for offences committed “on its account,”

e likewise, if a natural person acted on behalf of a legal entity under an
invalid or ineffective mandate, the legal person may still be held liable
if it benefitted from, or the conduct was otherwise in its interest.

The fact that the principle of individual criminal liability for natural
persons and the criminal liability of legal persons represent distinct and
autonomous legal concepts means that establishing liability for one is not
conditional on the liability of the other.

Legal persons, to the extent defined by law, possess legal personality -
that is, the capacity to acquire rights and assume obligations. Since they act
through designated natural persons, they are also capable of engaging in
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unlawful conduct and may therefore bear full delictual (wrongdoing-based) and
legal responsibility for such acts.’

Attribution in Corporate Criminal Liability and Its Practical Implications

The attribution of a natural person’s conduct to a legal person
represents a pivotal element in the application of corporate criminal liability. Its
practical implications reveal that a legal entity may be prosecuted and convicted
based on actions taken by a natural person acting on its behalf - whether by
exercising decision-making powers or exerting decisive influence over its
operations - even where that individual is not themselves subject to criminal
prosecution or has not been found guilty.

Slovak judicial practice includes cases in which both the legal person
and the natural person acting on its behalf were convicted within the same
criminal proceedings. However, there are also cases where the offence was
imputed solely to the legal person, while the natural person through whom the
conduct was carried out was neither prosecuted nor found criminally liable.

This variability in case law highlights not only the flexibility of the
attribution doctrine but also its potential vulnerabilities - particularly the risk
that the structure of a legal entity may be exploited by an individual to commit
criminal acts without incurring personal criminal liability.

By examining specific judicial decisions, one may observe the diverse
ways in which this principle is applied, depending on the facts and
circumstances of each individual case.

5 Burda, E., Beles, A., Lorko, J. & Mihalik, S., 2022. Trestnd zodpovednost. 1. vyd.
Bratislava: Univerzita Komenského v Bratislave, Pravnicka fakulta. ISBN 978-80-7160-
638-3. [online]
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Case law illustrating attribution and corporate criminal liability in
practice

Decision No. 1: 4T0/3/2019
Ruling of the Supreme Court of the Slovak Republic, file no. 4T0/3/2019,
dated 21 July 2020

In this case, both E. V., a natural person acting as the managing director
of the company, and S., s.r.0., a legal person, were prosecuted. In December
2016, they indirectly provided an employee of the Building Authority (B.T.)
with a gift package containing a box of chocolates, a bottle of wine, and €2,000
in cash. The aim of this act was to secure favourable treatment and influence
over future administrative decisions, particularly regarding occupancy
proceedings, in favour of the legal person.

The act was legally classified as the criminal offence of indirect
corruption under Section 336(2) of the Criminal Code. Both the natural person
and the legal person were prosecuted and ultimately convicted for the same
conduct. The court held that the legal person had acted through its managing
director, E.W., and that the motive was to secure advantageous decisions from
the authority. Although the employee, B.T., lacked formal decision-making
power, she was in a position to exert influence.

E.W. was found guilty; his defence - that the package was a mere token
or that he was unaware of the cash - was rejected. Arguments concerning legal
uncertainty in the interpretation of corruption were also dismissed. He was
sentenced to six months’ imprisonment, suspended for two years. The company
S., s.r.o0. received a fine of €4,000, along with forfeiture of the €2,000 that had
been seized from its account by the Specialised Criminal Court. Appeals by both
defendants were dismissed under Section 319 of the Code of Criminal
Procedure.
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Decision No. 2: 1T0/4/2024
Ruling of the Regional Court in PreSov, file no. 1T0/4/2024, dated 27
March 2024

In this matter, managing director 4.B. acted on behalf of the legal
person J&S s.r.o., and accepted a deposit of €5,500 from the victim for
construction services that were never provided. Neither the managing director
nor the company responded to repeated calls from the injured party. The conduct
was legally classified as fraud under Section 221(1)(2) of the Criminal Code.
Criminal liability was established for both the natural and legal person under
Act No. 91/2016 Coll. on the Criminal Liability of Legal Persons.

The court assessed the legal person’s conduct as intentional, given that
it was carried out through A.B., and involved accepting funds without any
genuine intent to fulfil the contract. A.B. was convicted of fraud and sentenced
to 28 months’ imprisonment, suspended for an 18-month probationary period.
The company J&S s.r.o. was fined €1,500 and ordered to compensate for the
damage caused. Appeals were dismissed under Section 319 of the Code of
Criminal Procedure.

Summary of Legal Grounds for Dual Liability (Natural and Legal
Persons)
Legal basis: Section 4 of Act No. 91/2016 Coll.

e A legal person may be held criminally liable for an act committed by a
natural person acting on its behalf, in its interest, or within the scope of
its activities.

e This does not preclude independent criminal liability of the natural
person.

e The liabilities of natural and legal persons may coexist.
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Decision 4T0/3/2019 — Indirect Corruption (E.W.)
Why was the natural person held liable?

e E.W. personally ensure the delivery of a bribe (gift package + €2,000)
to an employee of the Building Authority.

e He acted with the intent to influence administrative decisions in favour
of the company.

e His intent and knowledge were substantiated through witness
statements and an audio recording.

e He acted both as an individual and as the statutory representative of the
company, thereby incurring personal liability.

Decision 1T0/4/2024 — Fraud (A.B.)
Why was the natural person held liable?

e A.B. acted on behalf of the company, accepted the deposit, and
deliberately failed to fulfil the contractual obligation.

e The court reasoned that there was no intent to perform the contract at
the time of receiving the funds.

e Since he acted in the name and interest of the company, the offence
was attributable to the legal person under the Corporate Criminal
Liability Act.

e A B. was the primary perpetrator; the legal person was held liable for
the act committed by its managing director.

Decision: I. US 214/2024, dated 16 April 2024
Constitutional Complaint — Legal Person Convicted, Natural Person
Acquitted

Facts:

The legal person Sloviik, spol. s r.o. was convicted of the felony of
impairment of a creditor under Section 239(1)(a) and (5)(a) of the Criminal
Code. The District Court imposed a penalty prohibiting any entrepreneurial
activity for a period of three years. The company filed a constitutional
complaint, arguing that for a legal person to be held criminally liable, culpable
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conduct by a natural person acting on its behalf must first be established - which,
it claimed, had not occurred.

Legal Classification:

The offence concerned was impairment of a creditor under Section
239 of the Criminal Code. The legal person was prosecuted as an
independently liable subject under Act No. 91/2016 Coll.

Conduct of the Legal Person:

The company acted through its managing director. The court inferred
the legal person’s intent from his conduct, but deemed it unnecessary for the
individual to be separately prosecuted or convicted.

Status of Natural Person:

The managing director was neither prosecuted nor convicted. In prior
proceedings, he had been acquitted due to a failure to prove the subjective
element (intent). Nonetheless, the legal entity was found guilty and sentenced.

Outcome:

The legal person was prohibited from engaging in entrepreneurial
activity for three years. The constitutional complaint was dismissed as
premature due to the concurrent appellate proceedings before the Supreme Court
of the Slovak Republic.

Conclusion

This decision illustrates that the court considered the conduct of the
managing director, acting in the name of the company, sufficient to establish the
legal person’s liability, regardless of whether the individual was convicted. This
confirms that the criminal liability of natural and legal persons is not mutually
dependent.
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The legal framework of the Slovak Republic permits the imposition of
criminal liability on a legal person even in the absence of prosecution or
conviction of the specific natural person who acted on its behalf. While this
approach enhances the effectiveness of prosecuting corporate crime -
particularly in situations where it is difficult to establish the culpability of a
specific individual - it also entails certain risks and systemic vulnerabilities.

One of the principal risks lies in the diffusion of individual
responsibility. A natural person, typically a managing director or other statutory
representative, may be fully aware that, should unlawful conduct be uncovered,
only the legal entity would be subject to sanctions. This may undermine the
motivation to act lawfully and ethically, as the individual may feel less
personally threatened by potential consequences.

Moreover, this sends a potentially negative signal to the business
community. In cases where it is clear that a managing director or another
identified individual was the initiator or perpetrator of a criminal act, but only
the legal person is sanctioned, this may be perceived as de facto impunity for
the natural person. Such outcomes diminish the preventive function of criminal
law.

Another concern is the at times superficial assessment of a legal
person’s intent. Law enforcement authorities do not always thoroughly
investigate the individual culpability of natural persons and the legal attribution
of their conduct to the legal entity in accordance with statutory criteria. Instead,
a more convenient route may be chosen - sanctioning the legal person without a
sufficient analysis of the mental state of the specific individual involved.

These shortcomings have led to an increasingly active discourse on the
need to strengthen the investigation of natural persons - especially statutory
representatives - and to apply joint liability of both legal and natural persons
where the legal conditions are met. At the same time, it is essential to ensure that
legal persons are not misused as instruments for concealing the unlawful
conduct of their representatives.

The scope and nature of corporate criminal liability are influenced by
several factors. Among the most significant are the constitutional and legal
systems of individual states, international obligations - including EU directives
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- the desire to effectively combat economic and corruption-related crime, and
the requirements stemming from the implementation of international anti-
corruption conventions.

Current developments reveal several notable trends: the gradual
expansion of the scope of corporate criminal liability, increasing pressure for the
effective prosecution of legal entities, and ongoing efforts to harmonise national
legal frameworks across the EU.

Despite these positive tendencies, multiple challenges remain. These
include divergent legal systems, ambiguities in defining the boundary between
individual and corporate liability, and the inherent complexity of investigating
corporate criminal activity.

It follows that corporate criminal liability within the European Union
constitutes a dynamically evolving area of law, the principal aim of which is to
enhance the effectiveness of sanctions for serious economic crime and to
reinforce legal accountability within the corporate sector.
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Abstract

This article examines the legal frameworks governing the management of
common marital property in two post-socialist countries: the Czech Republic
and Poland. Through comparative legal analysis, the study investigates how
these legal systems have evolved from their socialist foundations to address
contemporary challenges in matrimonial property management. .
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Introdction

The collapse of socialist regimes in Central and Eastern Europe
initiated profound transformations in all aspects of legal systems, including
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family law. The management of common marital property represents a
particularly interesting area of study, as it reflects broader societal values
regarding gender equality, family structure, and the balance between individual
and collective interests. This article focuses on the Czech Republic and Poland
as representative cases of post-socialist legal development, examining how their
approaches to marital property management have evolved since the transition to
democracy and market economies.

Under socialist legal systems, marital property regimes typically
emphasized joint ownership and management as expressions of equality
between spouses.? However, these systems often failed to address the practical
complexities of property management and sometimes resulted in significant
limitations on individual economic freedom. Following the political and
economic transformations of the early 1990s, post-socialist countries needed to
adapt their legal frameworks to new social and economic realities while
addressing historical legacies.

This article examines how the Czech Republic and Poland have
reformed their legal approaches to the management of common marital property,
analyzing similarities and differences in their solutions to common challenges.
The analysis considers both statutory frameworks and judicial practice, with
particular attention to the balance between protecting family interests and
enabling individual economic activity.

This research employs comparative legal analysis to examine the Czech
and Polish legal approaches to marital property management. The comparative
framework allows for the identification of common patterns and distinctive
features in post-socialist legal development.® The analysis draws on primary

2 Kovarik, J. (2019). "Socialist Family Law: Historical Analysis and Contemporary
Reflections." Journal of European Legal History, 14(2), 187-204.

3 Hrusakova, M. (2015). "Czech Family Law: The Right Time for Re-Codification." In
Family Law in Europe: New Developments and Challenges, Oxford University Press,
78-96.
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legal sources, including legislation and case law, as well as secondary scholarly
literature from both countries.

The theoretical framework integrates concepts from family law,
property law, and post-socialist legal studies, with particular attention to how
these legal systems navigate tensions between socialist legal heritage and
contemporary economic demands. The paper considers how each country has
addressed key issues in marital property management: decision-making
authority, third-party protection, entrepreneurial activity, and dispute resolution
mechanisms.

Management of Common Marital Property in Post-Socialist Countries
Czech Republic

The Czech approach to marital property management has undergone
significant transformation, most notably through the comprehensive reform
introduced by the Civil Code of 2014 (Act No. 89/2012 Coll.).* This reform
represented a substantial departure from the previous legal framework, which
had preserved many elements of the socialist approach to family property.

Legal Framework
Under the current Czech Civil Code, the default matrimonial property

regime is called "spoletné jméni manzeld" (common property of spouses),
which encompasses assets acquired by either or both spouses during the

4 Czech Republic, Civil Code (Act No. 89/2012 Coll.), effective January 1, 2014.



Luana Mazreku | 151

marriage, with specific statutory exceptions.’ The management of this common
property follows a dual approach:

1. Ordinary Affairs: For everyday matters, either spouse may act
independently in managing common property. The Civil Code defines
"ordinary affairs" broadly, allowing significant autonomy in routine
transactions.®

2. Extraordinary Affairs: For significant transactions involving
common property, such as the disposition of real estate, business
shares, or high-value assets, the consent of both spouses is required.
The absence of consent can result in the transaction being voidable if
challenged by the non-consenting spouse within a statutory time limit.”

This dual approach represents a balance between practicality in daily
management and protection of each spouse's interest in significant property
decisions. It marks a departure from the more restrictive joint management
requirements characteristic of the socialist era.

Entrepreneurial Activity

The Czech legal system has developed particularly flexible provisions
regarding entrepreneurial activities. Under the Civil Code, if one spouse wishes
to use common property for business purposes, the first use requires the consent
of the other spouse. For subsequent business activities, the non-entrepreneur

5 Kralickova, Z. (2018). "Matrimonial Property Law in the Czech Republic: From
Socialist Equality to Market Flexibility." International Journal of Law, Policy and the
Family, 32(2), 174-190.

¢ Civil Code of the Czech Republic, Section 714.

7 Hrusakova, M., & Westphalova, L. (2020). "Management of Matrimonial Property in
Czech Law: Balancing Protection and Autonomy." European Review of Private Law,
28(4), 827-844.
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spouse may object, in which case a court will determine whether the objection
is valid.®

This approach favors economic initiative while maintaining protections
for the non-entrepreneur spouse, reflecting the post-socialist emphasis on
enabling private economic activity while preserving family safeguards.
Research by Kralickova demonstrates that these provisions have contributed to
increased business activity among married individuals in the Czech Republic.’

Judicial Protection

Czech courts have played an important role in developing nuanced
approaches to marital property management. The Supreme Court has established
principles for determining when a transaction exceeds "ordinary management"
and requires joint consent.'® The courts have generally interpreted these
provisions to favor the protection of third parties who transact in good faith,
unless they knew or should have known about the absence of the required
spousal consent.!!

This judicial approach reflects the broader transition in Czech law
toward protecting market transactions and third-party expectations, a significant
shift from the socialist legal mindset that typically prioritized family protection
over market considerations.

8 Civil Code of the Czech Republic, Sections 715-717.

9 Kralitkova, Z. (2021). "Business Activities and Matrimonial Property in the Czech
Republic: Empirical Assessment of the 2014 Reform." Central European Law Review,
7(1), 42-59.

10 Czech Supreme Court, Decision No. 22 Cdo 2263/2018 of March 27, 2019.

' Elischer, D. (2022). "Third-Party Protection in Czech Matrimonial Property Law."
Journal of European Family Law, 18(2), 145-162.
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Poland

Poland has taken a somewhat different path in reforming its approach
to marital property management, maintaining stronger elements of joint
management while introducing selective reforms to address contemporary
economic needs.

Legal Framework

The Polish Family and Guardianship Code establishes "wspo6lnos¢
majatkowa" (joint property) as the default matrimonial property regime.!?> The
management approach under Polish law can be characterized as a modified joint
management system with specific exceptions:

1. Independent Management: Each spouse may independently manage
common property for everyday needs of the family, for ordinary
administration of common property, and for professional or business
activities (with limitations)."?

2. Joint Consent Requirement: For significant transactions, including
disposition of shared real estate, giving up valuable rights, and
transactions that could substantially affect the financial situation of the
family, Polish law requires the express consent of both
spouses.'* Absence of consent renders the transaction void or voidable,
depending on the circumstances.

3. Judicial Substitution: In cases where one spouse refuses consent
unreasonably or is unable to express consent, the other spouse may seek

12 Poland, Family and Guardianship Code (Act of 25 February 1964, as amended),
Articles 31-46.

13 Smyczynski, T. (2018). Family Law and Guardianship Code: Commentary. Warsaw:
C.H. Beck, 158-175.

14 Family and Guardianship Code of Poland, Article 37.
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court authorization to proceed with the transaction.!> This provision
represents an important safety valve against potential deadlock in
property management.

Protection of the Family Home

A distinctive feature of the Polish approach is its strong protection of
the family dwelling. The disposition or encumbrance of property serving as the
family home requires the consent of the other spouse even if the property
belongs exclusively to one spouse.!® This protection extends beyond the
matrimonial property regime and represents a continuation of the socialist-era
emphasis on housing security,!” though reframed in terms of family protection
rather than state allocation of resources.

Business Assets

Polish law contains specific provisions regarding business assets within
common property. While one spouse may independently manage a business that
forms part of the common property, transactions that could endanger the
continuity of the business or substantially alter its character require the other
spouse's consent.'® Empirical research by Ignaczewski suggests that these

15 Ignaczewski, J. (2017). Matrimonial Property Relations. Warsaw: C.H. Beck, 112-128.

16 Maczynski, A. (2019). "Protection of the Family Home in Polish Family Law."
International Survey of Family Law, 387-402.

7 Garayova, L. (2021). Cohabitation in the Slovak Republic: Myth or reality? In M.
Janovec, J. Maly, J. Sip, J. Pohl, & M. Zahradni¢kova (Eds.), Cofola 2021 (2. Part):
Conference for young lawyers (pp. 10-23). Brno, Czech Republic: Masaryk University.
https://doi.org/10.5817/CZ.MUNI.P210-9981-2021-1

18 Nazar, M. (2014). "Business Assets and Matrimonial Property in Poland." Family Law
Quarterly, 48(3), 478-494.
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provisions have created practical challenges for entrepreneur spouses,
particularly in rapidly changing market conditions. "

The Polish Supreme Court has addressed these tensions in several
significant judgments, generally favoring a restrictive interpretation of
independent management rights when substantial business assets are involved.?
This approach reflects a greater emphasis on joint decision-making in the Polish
system compared to the Czech approach.

Comparative Analysis

The Czech and Polish approaches to marital property management
reveal both common post-socialist patterns and distinctive national solutions to
similar challenges. Key points of comparison include:

Degree of Individual Autonomy

The Czech system generally provides greater individual autonomy in
property management, particularly for entrepreneurial activities.?! The Polish
system maintains stronger joint management requirements, especially for
significant transactions. This difference reflects broader variations in how
quickly these countries moved to embrace market-oriented legal reforms after
socialism.

19 Tgnaczewski, J. (2021). "Entrepreneurship and Matrimonial Property: Practical
Challenges in the Polish Legal System." Warsaw University Law Review, 70(2), 214-
232.

20 Polish Supreme Court, Resolution III CZP 72/17 of October 27, 2017.

2l Garayova, L. (2021). Kohabiticia a majetkové vztahy z perspektivy eurdpskeho
rodinného prava = Cohabitation and property relations from a European family law
perspective. Paneurdpske pravnické listy, 4(2), 1-15. Bratislava, Slovakia: Paneuropska
vysoka skola. ISSN (online) 2644-450X.
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Third-Party Protection

Both systems have enhanced protections for third parties who transact
with married individuals, though through different mechanisms. The Czech
approach favors good faith transactions even when spousal consent
requirements have not been met, while Polish law maintains stricter consent
requirements but provides judicial remedies to prevent unreasonable restrictions
on economic activity.

Balance of Interests

The Czech system appears more focused on enabling individual
economic initiative within marriage, while the Polish approach places greater
emphasis on protecting the collective interests of the family, particularly
regarding the family home and essential assets.

Judicial Role

In both countries, courts have played crucial roles in mediating the
tensions between individual autonomy and family protection. However, Czech
courts have generally favored market-oriented interpretations, while Polish
courts have more often emphasized family solidarity and joint decision-
making.?

Conclusion

The examination of marital property management in the Czech
Republic and Poland demonstrates how post-socialist legal systems have

22 Machnikowska, A. (2020). "Judicial Interpretation of Matrimonial Property Rules in
Poland and the Czech Republic: A Comparative Study." East European Case Reporter of
Constitutional Law, 27(1), 83-104.
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developed distinctive approaches while addressing similar historical legacies.
Both countries have moved away from the strict joint management requirements
characteristic of socialist family law, but they have done so at different paces
and with different emphases.

The Czech Republic has adopted a more liberal approach that facilitates
individual economic activity while maintaining basic protections for both
spouses. Poland has preserved stronger elements of joint management,
particularly for significant transactions and family dwellings. These differences
reflect broader variations in legal culture, economic transition strategies, and the
balance struck between market freedom and family protection.

This comparative analysis contributes to understanding how post-
socialist legal systems continue to evolve more than three decades after the
political transformations of 1989-1990. The management of marital property
serves as a microcosm of larger social and economic transformations, revealing
how these societies navigate the tensions between socialist legacies, market
imperatives, and contemporary family needs.

Future research might usefully expand this comparison to include other
post-socialist countries, examine gendered impacts of different management
regimes, or assess how these legal frameworks respond to changing family
structures and economic conditions. Such research would further illuminate the
ongoing process of legal transformation in post-socialist societies and contribute
to broader comparative family law scholarship.
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Abstract

China has its idea of digital justice fuelled by modern technologies. The entire
project is realized within the framework of the “smart court” system. Therefore,
China paves the way for introducing robot-justice based on artificial
intelligence (Al). Notably, China benefits from innovation-driven technologies,
including Al, big data, blockchain and cloud computing. It thus allows one to
file a lawsuit online and to handle a case through a digital court hearing. This
study aims to outline recent developments in China in terms of digital justice
such as the “Micro Mobile Court”, “Wise Judge” or “206 system”, among
others. The first one refers to a special applet working within WeChat which is
the most widespread communication platform across China. Given this tool,
litigants can easily file a lawsuit online. The second, namely “Wise Judge”,
developed by the Beijing High People’s Court, makes use of a nationwide
Jjudgment database to ensure that similar cases receive similar judgments. The
third, the “206 system”, plays a crucial role in the evaluation of evidence, the
suspect’s potential danger and the conditions of the arrest. Finally, the study
deals with challenges and threats of robot justice with Chinese characteristics,
most notably in terms of cybersecurity issues and data protection. Therefore,

! Assistant Professor, Department of the Public International Law (Faculty of Law and
Administration, University of Gdansk); Research Associate in the “China, Law and
Development” project at the University of Oxford.
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this paper seeks to answer how Chinese solutions could affect international
cooperation and world order.
Keywords

China, artificial intelligence, judiciary, technology, 206 system, smart courts

Significance of Technology in the Courts: Introductory Remarks

Technology became an inevitable component of our lives. The same rule applies
as well to public institutions, including courts. With this regard, such institutions
should carefully implement the innovation-driven technologies in both the law
itself and the legal practice. The special focus should be paid to the problem-
solving issues. Therefore, new technologies could provide not only a fair
resolution of any disputes, but also a relatively fair and cost-effective
proceeding. Thanks to such a philosophy behind the use of new technologies,
the courts could easily maintain the human characters of those institutions.?

First and foremost, it should be highlighted that courts are public
institutions. Many people work there and create them. The courts have the aim
to exercise the public government power, including the judicial power.
Therefore, such a power should be regarded as a manifestation and a practical
dimension of the equality before the law, impartiality and the rights of parties to
a fair trial. In addition, the courts are in some kind human. This entails that they
are based on human reasoning and emotion.? In fact, those features cannot be
reduced to a simple “artificial intelligence (“AI”) technology”.

It is noteworthy to distinguish twofold approaches to the uptake of
technology by the courts. The first one refers to the internal perspective, namely
the back office. The latter, in turn, refers to the external or front of house

2 James Allsop Ao, Technology and the Future of the Courts, “University of Queensland
Law Journal” 2019, Vol. 38(1), p. 1.

3 Ibidem, p. 2.
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perspective. In case of internal perspective, digitalization includes some
developments in terms of digital stamping and storage of documents submitted
online. The latter refers to the online hearings and the so-called digital
engagement with the court. These two approaches supplement each other and
should be regarded as interlinked elements. It is not possible to merely introduce
virtual apps allowing litigants to take part in the digital proceedings without the
primary step concerning the online filing of a case or submission of documents.*
Historically, the first traces of court technology refer to the use of video links
between hearing rooms. Such an innovation was introduced in the 1980s. Even
if the quality was not good enough and many times it was almost impossible to
recognize someone’s mouth movement or sound, it was a true innovation that
time. The possibility to attend the court proceedings by video link was of great
importance for large countries such as Australia. Therefore, this technology
allowed to be present in court without major travelling. Since the 1980s, the
technology has evolved significantly and has introduced new opportunities.
Currently, there are many sophisticated systems guaranteeing immersive
telepresence apps available not only on laptops, but also on handhelds. In fact,
such a video technology could be used in two ways in the courts. Given the first
approach, there is a physical hearing, and some participants of the proceedings
are also linked by video. This means that the judge himself along with some
parties and lawyers are present in the courtroom, whereas only a few participants
attend the hearing remotely. The same applied to witnesses who could give
evidence by video. Likewise, the bail hearings were also handled in such a way.
Therefore, it was possible to easily connect the court and the prison. Given the
second approach, there is no physical hearing at all. Instead of this traditional
pattern, there is merely a virtual hearing. This entails those judges, parties,
lawyers, and witnesses are connected online.> Such a trend is visible recently
due to Covid-19 pandemic, which impacted significantly the judiciary.

4 Ibidem, p. 3.

5 Richard Susskind, Online Courts and the Future of Justice, Oxford University Press,
Oxford 2019, pp. 57-59.
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The Use of Artificial Intelligence (AI) in Courts

In a nutshell, despite some sceptical attitude towards the use of Al in the courts,
it seems to be an inevitable consequence of development. Hence, the Al would
have a more significant impact not only on human beings’ lives, but most
importantly on our social, political, and economic institutions. The same applies
to the law itself and the courts. Currently, the term “artificial intelligence” is
associated with the functional concept. This means that while thinking about the
Al, we bear in mind many systems responsible for performing tasks that
previously involved the intelligence of human beings. This innovation-driven
systems are also used by lawyers and commentators involved in Al. Some
scholars even refer to the so-called “superintelligent machines” which describe
special Al systems intended to perform duties beyond the scope of a human
being. Therefore, such a “superintelligent machine” involve both human and
super-human performance.® It is worth adding, however, that some scholars treat
“AI” term as a misnomer. They emphasize that this term does not refer to any
intelligence at all. While McCarthy introduced this term, he had in mind “the
machine learning”. In other words, he referred to some algorithms. In addition,
such “algorithms, building a mathematical model from a set of data to allow a
processor to make predictions is nothing like human reasoning”.” Given this
concept, machines differ significantly from human being and thus cannot
reason. Furthermore, they are not able to make both rational and autonomous
choices. Hence, while referring to Al, we pay attention mostly to computer
processing. This entails that machine does not have such features as emotional
intelligence, practical reasoning and social decision-making capacity.®

6 Ibidem, pp. 264-265.

7 Dennis J. Baker, Paul H. Robinson, Emerging technologies and the criminal law [in:]
Artificial Intelligence and the Law: Cybercrime and Criminal Liability, Dennis J. Baker,
Paul H. Robinson (ed.), Routledge 2021, pp. 1-2.

8 Ibidem, p. 2.
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Notwithstanding these shortcomings, the Al has a more significant
impact on judges and lawyers. Pursuant to Richard Susskind’s standpoint on the
Al, “(a) our systems and machines are becoming increasingly capable; (b) they
are they are taking on more and more tasks that were once the exclusive province
of human beings; (c) although new tasks will doubtless arise in years to come;
(d) machines are likely in time to take on many of these as well”.? Therefore, on
the one hand, many scholars emphasize that there are limits to use machines,
most notably in terms of “routine work”. On the other hand, many “non-routine
tasks” should be performed by human beings, because they involve some
creative and emotional ones.!? This begs the question of whether machines can
truly replace human judges. To answer this question, Richard Susskind refers to
five different approaches behind. Is it “technically” possible to replace human
judges by machines? Secondly, is it “morally acceptable” to introduce such a
concept? Thirdly, are those systems “commercially viable? This means that we
should consider and weight both the economic benefits and costs of such
solutions. Fourthly, is it “culturally sustainable”? Hence, would it be possible to
reject old-fashioned traditional judges for AI solutions? Lastly, is it
“jurisprudentially coherent” to make use of Al systems in the judiciary?!! There
is no one answer to these challenging problems thus far. It is just a perfect
example of a hard case in law.

Digitalization of Courts in China

Compared to some other jurisdictions worldwide, China presents an open
attitude to the use of new technologies. In response to some challenges
concerning the “information era”, China decided to make use of innovation-
driven technologies in the courts. Chinese courts were driven by digitalization
faster than other jurisdictions. China opted for digitalization due to many

9 Richard Susskind, Online Courts..., p. 273.
10 Ibidem, p. 273.

" Ibidem, pp. 278-279.
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reasons. First and foremost, the introduction of technology should be regarded
in terms of a guarantee to promote better access to justice and therefore to
support outcomes for people struggling with legal issues. The Supreme People’s
Court (SPC) in China emphasized such a trend as follows: “Across the broad
spread of the internet, problems such as unbalanced development, inadequate
rules and inequitable order have become more evident. Citizens, corporations,
and social organisations now expect greater access to justice and to guarantee
the socio-economic development in the digital age, which urges the courts to
harness the technology to keep pace with the rapidly changing demands of
society.”'? The process of digitalization was implemented for the sake of
building the so-called “smart court system” in China. Hence, the entire judiciary
should be modernised by innovation-driven technologies. In 2016, the concept
of “smart courts” has been first launched by the Zhou Qiang, who is the
President of the SPC. Accordingly, this concept refers to “ensuring the fairness
and efficiency of the judiciary and improving judicial credibility, making the
most out of technologies, including internet, cloud computing, big data and Al,
promoting the modernisation of China’s trial system and capability, and
achieving the highly intelligent functioning and management of people’s

courts”.!?

In 2017, both the role and significance of technology were confirmed
in the definition concerning the “smart court”. Hence, the “smart court” concept
does not apply to one particular court but refers to a specific constructional
pattern of Chinese courts which should be based on advanced technologies. Such
technologies should guarantee the fair judiciary and justice across China. For
that reason, the courts should be enhanced by the online intelligent court

12 Shi Changqing, Tania Sourdin, Li Bin, 4 Smart Court — A New Pathway to Justice in
China, “International Journal for Court Administration” 2021, Vol. 12(1), p. 2; cf. The
Supreme People’s Court, ‘Chinese Courts and the Internet Judiciary’, (2019), p. 59,
Available at http://english.court.gov.cn/pdf/ChineseCourtsandInternetJudiciary.pdf .

13 Shi Changqing, Tania Sourdin, Li Bin, 4 Smart Court..., p. 2; cf. Zhou Qiang, The
status of judicial protection of intellectual property in Chinese courts (2019), Supreme
People’s Court, 21 April 2020. Available at http://www.court.gov.cn/zixun-xiangqing-
82842.html.
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services. Thanks to these solutions, the entire court system could easily
guarantee the appropriate dispute resolution mechanisms and transparency.
Interestingly, the entire concept of “smart courts” were even implemented to the
China’s National Strategy for the Informatization Development in 2016. By way
of explanation, the aforementioned informatization of court system refers to the
entire process of online filing, hearings, judgment enforcement, etc. Given the
assumptions, these solutions are aimed, on the one hand, at promoting judicial
openness. On the other hand, they aim at enhancing judicial fairness. Since 2016,
the process of informatization of Chinese courts has led to the faster dispute
resolution. In addition, until June 2019, the “smart court system” was in some
kind finalized and thus citizens could profit from the transparent online systems
in terms of the judiciary. These services were crucial most notably in times of
Covid-19 pandemic. The Chinese citizens easily moved their activities to virtual
reality, including court proceedings. Pursuant to available data, since 3 February
until 31 March 2020, more than 706,000 cases have been filed online at all levels
of courts across China. In addition, judges handled more than 150,000 court
proceedings online by using special platforms.'

To illustrate the specific solutions adopted in China, it is noteworthy to
recall the SPC rules that required courts to post most cases online. These
provisions entered into force on 1 January 2014. Therefore, the SPC launched a

special website widely known as “China Judgments Online” HrE&; 34

to collect them properly. Bearing in mind some concerns regarding the excessive
openness in the judiciary, the authorities decided which cases are exempt from
the aforementioned disclosure requirement. In such a way, a special category
linked to “other cases not suitable for being posted online” was created. !> These
solutions even confirm that China courageously benefits from the new

14 Ibidem, p. 3.

15 Rachel E. Stern, Benjamin L. Liebman, Margaret Roberts, Alice Z. Wang, Automating
Fairness? Artificial Intelligence in the Chinese Court, “ Columbia Journal of
Transnational Law” 2021, Vol. 59, p- 522. Available at:
https://scholarship.law.columbia.edu/faculty_scholarship/2940.



https://scholarship.law.columbia.edu/faculty_scholarship/2940

Magdalena Lagiewska | 167

technologies and tries to make use of them, even in the judiciary. The entire
system of “smart courts” is just a part of more complex and sophisticated
strategy to enhance the functioning the judiciary across China. Therefore, such
solutions seem to be interesting, because they represent a new standard. On the
one hand, they respect the fundamental principles of handling disputes such as
a fair trial and impartiality. On the other hand, they make use of innovation-
driven technologies to enhance the functioning of the entire court system by
reducing time of the court proceedings. Furthermore, they also guarantee better
access to justice through special online platforms.

Finally, “Micro Mobile Court” functions as a unique applet on WeChat
which is the primary communication tool in China. Apparently, individuals can
easily file a lawsuit online through this “Micro Mobile Court”. They only need
to register on WeChat and go through the verification process.'¢ This solution
seems to be interesting given the number of smartphone users in China. Indeed,
it provides better access to justice across the country.

Chinese Approach to Al in Criminal Justice: Recent Developments

Notwithstanding the “smart court” concept which has already been introduced
in China, there are many examples of the AI’s use in justice. The following study
sets forth the recent developments in this field with a special focus on criminal
justice and adopted solutions.

To start with, the facial recognition should be regarded as an efficient
tool to identify a wanted suspect. Such a technology allowed to properly identify
a person within the crowd of 60,000 people. Aside from this example, the Al
also can be helpful in terms of processing evidence. Hence, “the ability to
capture a crime on camera and use the captured biometrics such as gait or face

16 Magdalena Lagiewska, Chinese approach to Online Dispute Resolution,

[in:] Buducnost prava - Pravo budicnosti II: zbornik prispevkov z online vedeckej
konferencie, Paneurdpska vysoka Skola. Fakulta prdva, Bratislava 2022, ed. Lilla
Garayova, p. 52.
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recognition information to categorically link the crime to a particular perpetrator
will have an impact on enforcement and conviction rates if nothing else”.!” This
technology is significant for the home security systems. Thanks to such an Al,
homeowners can provide necessary evidence such as biometrical identifying
information on burglars. Due to that information provided, the police can easily
trace burglars in shorter time (most burglars have already been included in police
databases or it can be helpful to recognize a wanted suspect in social media). In
addition, China has made use of gait recognition technology by now.'® It is a
relatively new technique which combines computer vision with pattern
recognition and video processing. Therefore, this technology allows to identify
people according to their body shape and walking posture. It is a particularly
efficient tool in case of a person walking from a long distance or being in a weak
light.!® This innovation allows to catch criminals even if they cover their faces.
More precisely, this system can easily identify a person from the distance of 50
meters regardless of their backs turned and covered faces.? Pursuant to Huang
Yongzhen, who is the CEO of Watrix?!, “The product will greatly improve
efficiency in security-related areas including police, customs and ports as it is
able to scan a one-hour video and identify objects within 10 minutes, with the
accuracy rate reaching 94 percent”.?? This technology is widely used by public

17 Dennis J. Baker, Paul H. Robinson, Emerging technologies..., p. 5.
18 Ibidem, pp. 5-6.

19 Chen Na, Gait Tech Gaining Traction, “Chinese Academy of Sciences News” 2
November 2018. Available at
https://english.cas.cn/newsroom/archive/news_archive/nu2018/201811/t20181102_200

862.shtml.

20 Dennis J. Baker, Paul H. Robinson, Emerging technologies..., pp. 5-6.

21 Watrix is a company set up by the Institute of Automation of the Chinese Academy of
Sciences. This start-up is intended to conduct research related to computer vision.

22 Chen Na, Gait Tech Gaining...
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security officials in China and helps to improve the detection of crime
perpetrators.

Aside from the aforementioned technology, China paves the day for
using Al in the procuratorates across the country. In the course of the China’s
12" National People’s Congress in 2016, the procurator-general of the Supreme
People’s Procuratorate — Cao Jianming announced the plan to introduce more
innovation-driven technologies in the investigations. Hence, big data and Al
should become an immanent element of the procuratorate’s functioning. Such
innovations should be widely used in the pre-court preparation, court hearings
and back-office support. Along with the modern technologies, the Chinese
procuratorates could function with more accuracy and objectivity.?

Furthermore, China also introduced some Al assistive tech in the court
trials. Shanghai No. 2 Intermediate People’s Court is a trailblazer in using such
new technologies. The so-called “206 system” in widely used by the judges.
This system refers to a special platform providing some evidence in the
proceedings. Any time the judge, public prosecutor or defender demand some
information, the “206 system” provides the necessary data, including for
instance the surveillance video or a defendant’s psychiatric report. As the deputy
head of the information department of Shanghai High People’s Court — Wu
Haiyin emphasized, “The transcript and evidence presentation went along as the
trial proceeded. The “206 system” realized full-course intelligence assistance
and reviewed evidences comprehensively, playing an active role in impartial
judgment”.2* This system was programmed based on 102 common cases. Given
the specific and repetitive features of those cases, the “206 system” can be
helpful to reduce some flaws and omissions while obtaining evidence. In
addition, this system includes as well questioning models depending on

23 Chinese prosecutors to use Al in investigation, “China Daily” 12.10.2017. Available
at https://www.chinadailyasia.com/articles/109/9/229/1507800339864.html.

24 Jiang Wei, China uses Al assistive tech on court trial for first time, “China Daily”
24.01.2019. Available at
https://www.chinadaily.com.cn/a/201901/24/WS5¢495919a3106c65c34e64ea.html.
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multifarious types of cases and thus could be regarded as a guidance to police in
the course of questioning. It also provides an inquiry record just after the
questioning. Guo Weiqing, who is the president of the Shanghai No. 2
Intermediate People’s Court, pointed out that “The 206 system is an integrated
Al assistive system for criminal cases. It can help the judge find facts,
authenticate evidences, protect the right to appeal and judge impartially on the
trial, so as to prevent wrongfully convicted cases”.?* In a nutshell, one could say
that the “206 system” is just a kind of an Al-based assistance to help conducting
court trials. Practically, whereas this system is applied, there are some
telescreens displayed in the courtrooms. Throughout the trial, the system
provides relevant information regarding arrest warrants, witness statements,
video clips, etc. along with the voice-recognition function. It is noteworthy,
however, that this system not only provides the relevant information, but
simultaneously analyzes it. In case of evidence, it also makes an evaluation,
which points out, whether the submitted evidence comply with the statutory
standards of proof. At the outset, this system was tested merely by the courts.
Afterwards, it was developed and is available now as police and prosecution
versions. In this regard, the 7206 system” comprises procedural rules and
provisions as well as evidentiary standards in algorithms. Hence, it helps to
decide whether the criminal investigation or prosecution could be undertaken
according to law. As it concerns the latter version, there are thresholds regarding
the arrest and prosecution of 71 types of crimes.?

Briefly, the features of the ‘206 system” could be summarized as
follows: 1) it provides both the evidence standards and rules guidance
guaranteeing the standardized, digitalized and checklist-styled guidelines
concerning the collection of evidences; 2) it helps to review evidences (both
single and in chain) by providing review and supervision; 3) it offers
interrogation guidance depending of types of crimes and thus helps to eliminate
contradictions of the confessions in time; 4) it is widely considered to be

25 Ibidem.

26 Zheng George, China’s Great Design of People’s Smart Courts, ““Asian Journal of Law
and Society” 2020, Vol. 7, p. 574.
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“intelligent court-trial assistance” aiming to “ensure that the facts of the case are
ascertained in court and the evidence is determined in court, so as to truly
implement the policy of making the trials the center of judicial process, and to
protect the litigant’s right of action, as well as the people’s right to know,
participate, express, and supervise”.?’” Nevertheless, the “206 system” is not
involved in the decision-making process and thus does not recommend any
sentences in the analyzed cases. Despite these positive pre-tests undertaken in
China, prosecutors also raise concerns with regard to this new Al technology.
They wonder who will be responsible for any mistakes: the prosecutor himself,
the machine or the person who designed the algorithm?

One more innovative solution concerns the so-called “Wise Judge”
system which was developed and implemented by the Beijing High People’s
Court. This system is based on judgment data obtained from China Judgments
Online platform. This Al tool was introduced for the sake of assisting judges in
the Beijing region when drafting judgments but also ensuring that cases with
similar circumstances and facts receive comparable outcome.?® Apparently, this
system seems to be helpful for judges to comply with the same standards while
issuing judgments.

Recently, China developed another innovation, widely known as “Al
prosecutor”. This tool could charge people who committed crimes. Interestingly,
according to available data, such an Al prosecutor could have more than 97%
accuracy. In addition, it could even take further steps in terms of prosecution
based on a verbal description of a crime. It is noteworthy that this Al tool has
already been tested by the Shanghai Pudong People’s Procuratorate. Given its
feature, it will improve the functioning of the procurator system in China.
Therefore, the procurators, suffering from work overload, could easily
concentrate on more complex and sophisticated legal cases. As Professor Shi
Yong emphasizes, this tool can function on a standard desktop computer and file
a charge by taking into account 1,000 traits stemming from the human-generated

27 Ibidem, p. 575.

28 Shi, Changging, Tania Sourdin, Li Bin, 4 Smart Court..., p. 9.
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case description. Since 2015 to 2020, the system has been trained through the
17,000 real life cases. Based on such trainings, it is prepared to file charges
against the eight most common crimes committed in Shanghai. The
aforementioned crimes are as follows: credit card fraud, gambling crimes,
dangerous driving, theft, fraud, intentional injury and obstructing official duties.
As per Shi, “The system can replace prosecutors in the decision-making process

to a certain extent”.?’

In sum, even if China has already adopted many innovations in the
judiciary, such an Al prosecutor will be the first such a tool for pressing charges.
Hence, the previous Al technology is widely used in law enforcement both in
China and beyond. For instance, Germany makes use of image recognition and
digital forensics with regard to caseloads. China, in turn, developed the so-called
“206 system” which is helpful in terms of evaluations of evidence, suspect’s
potential danger and the conditions for arrest. There are, however, many
questions that need to be addressed, including the responsibility for potential
mistakes or bad evaluation of evidence. It is too early to certainly decide whether
those solutions would be an immanent part of the judiciary in the future, but they
are worth watching and analyzing.

Conclusion

The first solutions regarding Al in the judiciary were introduced in the 1980s
worldwide. Currently, we observe the emergence of innovation-driven tools that
are much more sophisticated, because they make use of special algorithms.
China turned out to be the leader in this regard and thus paves the way for using
Al in the judiciary. As such, the innovation-driven technologies become a new
normal in the Chinese judiciary. Along with the development of the “smart court

2 Jack Newman, China develops AI ‘prosecutor’ that can identify ‘dissent’ and press
charges for common crimes ‘with 97% accuracy’, “Mail Online” 27.12.2021,
https://www.dailymail.co.uk/news/article-10346933/China-develops-Al-prosecutor-
press-charges-97-accuracy.html. Accessed on 08.01.2022.



https://www.dailymail.co.uk/news/article-10346933/China-develops-AI-prosecutor-press-charges-97-accuracy.html
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system”, which is just a part of the entire strategy of digital justice across the
country, China becomes a trailblazer in the use of such tools. Aside from the
“smart courts”, there are specific solutions which have already been introduced
and widely used in the criminal justice. These solutions refer to the gait
recognition, the “206 system” and the recent concept of the “Al prosecutor”.
Albeit those innovations are interesting and worth watching, many questions and
issues still need to be addressed in the future. One of the most significant one
concern the legal responsibility in case of any mistake. Who will be responsible:
the prosecutor himself, the machine or the person who designed the algorithm?
Another question, which are beyond the scope of this study, concerns the data
protection or cybersecurity in case of e-evidence. As for now, the presented
solutions should be seen just as complementary to the human being’s work.
Even the best app or Al tool cannot truly replace a human being and thus cannot
guarantee the decision-making and reasoning properly.
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THE IMPORTANCE OF THE PRELIMINARY
RULING PROCEDURE FOR THE APPLICATION
OF EUROPEAN UNION LAW

Andrej Karpat!

Abstrakt

Podla ¢l. 19 ods. 1 ZEU je zékladnou iilohou Sidneho dvora EU zabezpecit
dodrziavanie prava pri vyklade a uplatiiovani zakladajiicich zmliv Unie, resp.
celého uniového prdavmeho poriadku. V tejto suvislosti je len jemu zverena
pravomoc podavat zavizny vyklad prava Unie. Siicasne viak sii to vaiitrostitne
sudne organy, ktorym prislucha v plnej miere toto prdavo uplatiovat a tymto
sposobom chranit’ prava priznané jednotlivcom. Nezastupitelnu vulohu v takto
koncipovanom sudnom systéme preto zohrdva prejudicialne konanie, ktoré ma
zabranit’ rozdielnym vykladom ustanoveni uniového prava a zabezpecit' ich
rovnaky ucinok vo vsetkych clenskych statoch.
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Uvod

Stdne organy &lenskych $tatov Eurdpskej tnie (dalej len ,,EU* alebo
,,Unia*) zohravajii vyznamnu alohu pri zabezpeovani plného uéinku prava
Unie. V rdmci svojich pravomoci st totiz povinné v plnej miere uplatiiovat
iniové pravne normy a chranit’ prava, ktoré pravo Unie priznéva jednotlivcom.?
Spolu so Stidnym dvorom EU vytvaraju sudny systém Unie, ktorého tuéelom je
zabezpetit' sudrzny a jednotny vyklad prava Unie, ako aj siidnu kontrolu jeho
dodrziavania.® Zakladnym prvkom tohto sudneho systému je opravnenie
jednotlivcov dovolavat’ sa svojich tniovych prav pred vnutroStatnymi sudmi
Clenskych statov, ktoré majii pravomoc v pripade potreby nariadit’ predbezné
opatrenia ¢i podat’ navrh na zadatie prejudicialneho konania.* Prave toto konanie
o predbeznej otdzke, ktoré vytvara mechanizmus na zabezpecenie plnej
ucinnosti uniovych pravnych noriem, mozno povazovat za zéklad celého
sudneho systému Unie.

Ukel prejudicialneho konania

2 Rozsudok Studneho dvora z 9. marca 1978, Simmenthal, 106/77, ECLI:EU:C:1978:49,
bod 21.

3 Pozri mnapr. stanovisko Sudneho dvora 2/13 z 18. decembra 2014,

ECLI:EU:C:2014:2454, bod 174. Podra ¢l. 19 ods. 1 ZEU ,.Sudny dvor Eurépskej tnie
sa sklada zo Sudneho dvora, VSeobecného studu a osobitnych sudov®. V roku 2004 bol
zatial’ ako jediny osobitny sud zriadeny Std pre verejnu sluzbu, ktory v roku 2016 ukoncil
svoju ¢innost’.

4 Uznesenie Sudneho dvora z 1. februara 2001, Area Cova a i., C-300 a 388/99 P,
ECLI:EU:C:2001:71, bod 54.

5 Rozsudok Stidneho dvora zo 6. marca 2018, Achmea, C-284/16, ECLI:EU:C2018:158,
body 37 a 43.
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Sudny dvor vo svojej judikature zdoraziiuje, Ze prostrednictvom
prejudicidlneho konania sa ma zabranit' rozdielnym vykladom ustanoveni
uniového prava a zabezpeCit ich rovnaky uc¢inok vo vSetkych clenskych
Statoch.® V3etky vnutrostatne sudne organy su preto opravnené predkladat
prejudicialne otazky, pokial vo veciach, ktoré prejednavaju a rozhoduju,
vyvstane otazka vykladu ustanovenia uniového prava alebo postidenia platnosti
aktu intitacii Unie.” Stidy rozhodujice v poslednom stupni st dokonca povinné
tymto spdsobom zabezpecit' na vnutrostatnej urovni jednotny vyklad uniovych
pravnych noriem. Prejudicidlna otazka sa vSak nemoéze tykat vykladu ¢i
platnosti ustanoveni vnutrostatneho prava, a to ani vtedy, ked’ boli prijaté na

ucely transpozicie smernice.’

Overenie suladu vnutrostatnych predpisov
s pravom Unie tak prinalezi vyluéne sadnym organom ¢lenskych statov. V tejto
savislosti im Sadny dvor EU poskytuje vietky vykladové prostriedky
vyplyvajuce z prava Unie, ktoré im umoziiuju tento stilad overit’.® Mechanizmus
prejudicialneho konania tak na jednej strane poskytuje ,, vautrostatnemu sudu...
prostriedok na odstranenie tazkosti, ktoré mozu vzmnikat pri presadzovani
poziadavky, aby pravo Unie v ramci sidnych systémov clenskych Statov
nadobudlo plny i¢inok “.'° Na druhej strane ,, umoZiiuje zabezpecit... sudrinost,
plny ucinok a autonémiu a nakoniec aj Specificky charakter prava*, ktoré bolo

6 Stanovisko Sudneho dvora 1/09 z 8. marca 2011, ECLI:EU:C:2011:123, bod 83.

7 Podra ¢l. 267 ods. 1 ZFEU ma Sudny dvor pravomoc posudzovat’ platnost’ ,, aktov
institiicii, orgdnov alebo tiradov alebo agentiir Unie*, ako aj vykladat’ zakladajuce
zmluvy atniové akty, tzn. v zasade celé pravo Unie s vynimkou oblasti spolo¢nej
zahraniénej a bezpegnostnej politiky (pozri poslednu vetu ¢l. 24 ods. 1 ZEU, ako aj &l.
275 ZFEU).

8 Pozri napr. rozsudok Stdneho dvora zo 17. januara 2013, Zakaria, C-23/12,
ECLI:EU:C:2013:24, bod 29.

® Rozsudok Stdneho dvora z 23. septembra 2004, Spedition Ulustrans, C-414/02,
ECLI:EU:C:2004:551, bod 23.

10 Stanovisko Sudneho dvora 1/09 z 8. marca 2011, ECLI:EU:C:2011:123, bod 83.
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vytvorené zakladajucimi zmluvami Unie.!! Prostrednictvom prejudicialneho
konania tak dochddza k nastoleniu dialogu medzi Stdnym dvorom EU
a vnutro§tatnymi sudmi, a preto predstavuje nastroj ich vzajomnej spoluprace. '?
Praca Sudneho dvora v uzkej sti€innosti so sidnymi organmi ¢lenskych Statov,
ktoré st vieobecné sidy v oblasti prava Unie, predstavuje osobitnii formu
lojalnej spoluprace Unie a ¢lenskych $tatov vyjadrent v ¢l. 4 od. 3 ZEU."3

Rozhodnutie o predloZeni prejudicidlnej otazky

Samotné rozhodnutie o predlozeni prejudicidlnej otazky patri do
vyluénej kompetencie vnutrostatneho sudu, ktory v tejto suvislosti nie je
viazany navrhmi u¢astnikov konania.'* Kazdy sud totiz sim nesie zodpovednost’
za svoje sudne rozhodnutia a preto mu prinalezi postdit,, ¢i s prihliadnutim na
osobitosti veci povazuje odpoved na otazku za nevyhnutnu pre vyrieSenie sporu,
ktory rozhoduje.!® Z Casového hl'adiska moze byt prejudicidlna otdzka podana
v ktoromkol'vek $tadiu prebiehajuceho vnutrostatneho konania, ' bez ohl'adu na

11 Rozsudok Sudneho dvora zo 6. marca 2018, Achmea, C-284/16, ECLI:EU:C2018:158,
bod 37.

12 Rozsudok Sudneho dvora z5. decembra 2017, M.A.S. aM.B., C-42/17,
ECLLI:EU:C:2017:936, body 22 a 23.

13 podla prvej vety &l. 4 ods. 3 ZEU: ,, Unia a clenské Staty vzdjomne respektujii a
vzajomne si pomdahaju pri vykondavani uloh, ktoré vyplyvajii zo zmluv.

14 Pozri napr. rozsudok Sudneho dvora z 12. februdra 2008, Kempter, C-2/06,
ECLI:EU:C:2008:78, bod 41.

15 Pozri napr. rozsudok Sudneho dvora z 6. oktobra 1982, CILFIT, 283/81,
ECLI:EU:C:1982:335, bod 9.

16 Moravcovd, D. (2024). Prejudicidlne konanie vo veci Mirin — medzi pravidlami
vnutorného trhu a 'udskymi pravami. Pravo a manazment v zdravotnictve, 15(9), 8—13.
Bratislava, Slovakia: Wolters Kluwer SR. ISSN 1338-2071
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povahu stidneho rozhodnutia, ktorym sa konéi.!” Na opa¢ne;j strane Stdny dvor
zdoraziluje zasadu hospodarnosti konania, ktort by mal vnutroStatny sud
zohladnit' pri rozhodovani, kedy podé4 prejudicialny navrh.'® Ako osobitne
uzito¢ny hodnoti Sudny dvor prejudicidlny nédvrh ,,v pripade, ak sa pred
vnutroStatnym sudom nastolila nova otizka vykladu, s ktorou sa spdja
v§eobecny zdujem na jednotnom uplatiiovani prava Unie, alebo ak existujiica
Jjudikatura neposkytuje potrebné objasnenie v ramci tiplne nového pravneho a

skutkového ramca “."°

V pripade, ze otazka vykladu ustanovenia Uniového prava alebo
postdenia platnosti aktu institicii Unie vyvstane ,, pred vmiitrostatnym sidnym
organom, proti ktorého rozhodnutiu nie je pripustny opravny prostriedok podla
vnutroStatneho prava, je tento sudny orgdn povinny obratit’ sa na Sudny dvor
EU“2 Podla ustilenej judikatiry Sudneho dvora viak uvedené pravidlo
neplati, ak v uréitej oblasti uz existuje ustalena judikatira sidov Unie (tedria
,acte éclairé”), alebo ked o spravnom vyklade Uniovej pravnej normy
neexistuju ziadne dovodné pochybnosti (teodria ,, acte clair ). V pripade vyuzitia
druhej uvedenej vynimky sa musi spravny vyklad prava Unie javit' ako Gplne
jasny ¢i jednoznaény, takZe ,,neponechdava miesto pre Ziadne primerané
pochybnosti, pricom existenciu takéhoto pripadu treba posudit v zavislosti od
charakteristik viastnych pravu Unie, osobitnych tazkosti, ktoré zahiia jeho
wklad, a rizika rozdielov v judikatire v rdmci Unie“*' Vnitrostatny sud
rozhodujtici v poslednom stupni sa v tejto suvislosti musi predovsetkym

17" Rozsudok Sudneho dvora z 9. novembra 1983, San Giorgio, 199/82,
ECLI:EU:C:1983:318, bod 8.

18 Pozri rozsudok Sudneho dvora z 10. jila 1984, Campus Oil, 72/83,
ECLI:EU:C:1984:256, bod 10.

19 Odporagania pre vnutrostatne sady pri podavani navrhov na zagatie prejudicidlneho
konania, U. v. EU C 380, 8.11.2019, s. 3, bod 5.

20 (1. 267 ods. 3 ZFEU.

2l Rozsudok Studneho dvora zo 4. oktébra 2018, Komisia proti Franctizsku, C-416/17,
ECLI:EU:C:2018:811, bod 110.
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., presvedcit, zZe tato jednoznacnost sa bude rovnako javit aj sudom ostatnych
Clenskych Statov, ako aj Sudnemu dvoru®, a tiez zohladnit’ skutoénost, Ze
Giniové predpisy st zavizné vo vsetkych tradnych jazykoch Unie, takze ich
vyklad vyzaduje porovnanie réznych jazykovych verzii.??

Vnutrostatny sud rozhodujiuci v poslednom stupni nie je povinny
predlozit’ prejudicialnu otazku ani vtedy, ked pred nim prebieha skratené alebo
naliehavé konanie, ako napriklad konanie o predbeznom opatreni, ktoré sa
nekonci koneénym rozhodnutim vo veci, lebo v opaénom pripade by jednotlivé
zrychlené druhy konani stratili svoj zmysel.?> V rdmci konania o predbeznom
opatreni preto vnutroStatny sid nemusi podat’ prejudicidlnu otazku za
predpokladu, ze ide o inciden¢né konanie konciace rozhodnutim, proti ktorému
sice nie je pripustny opravny prostriedok, obe strany v spore ale nasledne moézu
iniciovat’ hlavné konanie pred sidom, ktory nebude viazany predchadzajucim
rozhodnutim.?* Dalej Ziadny vnitroitatny sid sa nielenze nemusi, ale ani sa
nemoéze obratit’ na Sudny dvor s prejudicialnu otazku vtedy, ak odpoved’ na fu
nepovazuje za nevyhnutni pre vyrieSenie sporu,? alebo ak nebude mat’ moznost’
zohl'adnit’ rozsudok vydany v prejudicialnom konani.

Nezavisle od povinnosti predlozit’ prejudicialnej otazky musi kazdy
sudny organ c¢lenskej krajiny v plnej miere aplikovat iniové pravo a chranit’
prava, ktoré jeho normy priznavaju jednotlivcom.?® Hoci vnutrostatne sudy

22 Rozsudok Sudneho dvora zo 6. oktobra 1982, CILFIT, 283/81, ECLI:EU:C:1982:335,
body 16 a 18.

23 SIMAN, M., SLASTAN, M.: Stdny systém Eurdpskej unie. 3. vyd. Bratislava :
Euroiuris, 2010, s. 319.

24 Rozsudok Sudneho dvora z 27. oktébra 1982, Morson a Jhanjan, 35/82,
ECLI:EU:C:1982:368, bod 10.

25 Kopé&ova, R. (2025). Osoby aktivne legitimované v sporoch z nekalej sutaze.
Pravnické listy, (1), 23-30. Wolters Kluwer CR; Zapado&eska univerzita v Plzni, Fakulta
pravnicka.

26 Rozsudok Stidneho dvora z 9. marca 1978, Simmenthal, 106/77, ECLI:EU:C:1978:49,
bod 21.
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moZu ex offo alebo na navrh G¢astnikov konania preskiimat’ platnost’ aktov Unie,
nemaju pravomoc ich vyhlasit’ za neplatné.?’ Z tohto dovodu kazdy vnutrostatny
sudny orgédn moéze v ramci preskimavania bud’ ,, dospiet’ k zaveru, ze akt je v
plnom rozsahu platny “, alebo, ak ma dévodné pochybnosti o jeho platnosti, mal
by sa ,,uz na tomto jedinom zdklade obratit na Sudny dvor... bez toho, aby
vykonal dodatocné vysetrovanie .2 Stdrznost’ pravneho poriadku Unie si totiz
. vyzaduje, aby... pravomoc vyhlasit neplatnost... aktu, ak bol napadnuty pred
vautroStatnym sudom, bola vyhradend Sudnemu dvoru*, ked’ze zakladajuce
zmluvy mu v tejto stvislosti priznavajii vyluéni pravomoc.?’

Navrh na zacatie prejudicialneho konania

Vyznam navrhu na zacatie prejudicialneho konania spociva v tom, Ze
na zaklade neho si svoje pisomné pripomienky pripravuji a nasledne ich
Sudnemu dvoru EU predkladaji nielen Géastnici konania pred vnitrostatnym
sudom, ktory predlozil prejudicialny navrh, ale tiez ¢lenské Staty ¢i Komisia,
a v niektorych pripadoch aj d’al§ie institucie Unie a tretie krajiny.*° Predlozeny
navrh preto nesluzi len zodpovedaniu prejudicialnych otazok, a tak Sudny dvor
musi dbat’ na to, aby opravnené subjekty mali mozZnost’ svoje pripomienky
predlozit’3! Okrem znenia tychto otdzok by prejudicidlny navrh vnutro$tatneho

27 Rozsudok zo 6. decembra 2005, Gaston Schul Douane-expediteur, C-461/03,
ECLI:EU:C:2005:742, bod 17.

28 Rozsudok Stidneho dvora z 3. jula 2019, Eurobolt, C-644/17, ECLI:EU:C:2019:555,
body 28 a 29.

2 Rozsudok Stdneho dvora =z 22. oktébra 1987, Foto-Frost, 314/85,
ECLI:EU:C:1987:452, bod 17.

30 Pozri blizsie ¢l. 23 Statatu Sudneho dvora EU a &l. 96 Rokovacieho poriadku Stidneho
dvora.

31 Rozsudok Sudneho dvora z 10. marca 2016, Safe Interenvios, C-235/14,
ECLI:EU:C:2016:154, bod 116.
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sudu mal tiez obsahovat’: ,, a) strucné zhrnutie predmetu sporu, ako aj relevantné
skutocnosti, ktoré zistil vautrostatny sud, alebo aspor zhrnutie skutkového stavu,
z ktorého prejudicialne otazky vychadzaju, b) znenie vnutrostatnych pravnych
predpisov, ktoré mozno v danom pripade pouzit, a pripadne prislusnu
vnutroStatnu judikaturu; c¢) uvedenie dévodov, pre ktoré sa vnutrostatny sud
rozhodol polozit' otazku o vyklade alebo platnosti urcitych ustanoveni prava
Unie, ako aj suvislosti, ktoré vmiutroitatny sud vidi —medzi  tymito
ustanoveniami a svojou pravnou upravou uplatnitelnou vo vnutroStatnom

konani*“3?

Vnutrostatny std je povinny objasnit’ ,,asporni v minimalnej miere...
dévody vyberu ustanoveni prava Unie, o ktorych vyklad Ziada, ako aj suvislost
medzi tymito ustanoveniami a vautrostatnou pravnou upravou, ktora sa vztahuje
na spor, o ktorom rozhoduje“3* Ako nepripustné povazuje Sudny dvor
vSeobecné ¢i hypotetické prejudicidlne otazky, ktoré nie st oddvodnené
., potrebou spojenou s ticinnym vyriesenim sporu tykajiiceho sa prava Unie*,
ale smeruji len , k formulovaniu poradnych stanovisk“>* Hoci posudenie
nevyhnutnosti navrhu na zacatie prejudicialneho konania prislicha samotnym
vnutrodtatnym sudom,* tato domnienka relevantnosti podaného navrhu moze
byt vynimoéne vyvratend, ak ,,je zjavné, zZe pozadovany vyklad ustanoveni
prava Unie... nemd Ziadnu sivislost so skutocnostou alebo predmetom konania
vo veci samej“.3® Po vypoduti generalneho advokata moze Sudny dvor tiez
poziadat vnutroStatny sud o bliz§ie vysvetlenie prejudicidlneho névrhu,

32 (1. 94 Rokovacieho poriadku Studneho dvora.

33 Rozsudok Stdneho dvora z 9. marca 2017, Milkova, C-406/15, ECLI:EU:C:2017:198,
bod 74.

34 Rozsudok Sudneho dvora z 21. decembra 2016, Tele2 Sverige a Watson a i., C-203 a
698/15, ECLI:EU:C:2016:970, bod 130.

35 Pozri napr. rozsudok Sudneho dvora z 1. aprila 2008, Vlida Franctzskeho
spolo¢enstva, valonska vlada, C-212/06, ECLI:EU:C:2008:178, bod 28.

36 Rozsudok Stidneho dvora z 28. jiina 2007, Dell’Orto, C-467/05, ECLI:EU:C:2007:395,
bod 40.
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pricom jeho odpoved’ sa ndsledne dorucuje vSetkym subjektom opravnenym
predkladat’ pisomné pripomienky.3’

V pripade nespravne formulovanych prejudicialnych otazok, najmé ak
sa tykaju vykladu vnutrostatneho prava, prinalezi Sidnemu dvoru vybrat z
udajov poskytnutych vnuatrostatnym stidom, najmé z odévodnenia navrhu tie
prvky prava Unie, ktoré si so zretelom na predmet sporu skuto¢ne vyzaduji
vyklad alebo postdenie ich platnosti.’® Ked’Ze cielom prejudicialneho konania
je efektivne rieSenie sporu, zakladnym predpokladom opodstatnenosti navrhu
na jeho zacatie je, Ze pred vnutroStatnym sidom skutocne prebicha konanie, v
ramci ktorého ma vydat rozhodnutie, pri ktorom bude modct zohladnit
prejudicidlny rozsudok.’® V pripade, Ze prejudicidlne otazky boli predlozené
vnutroStatnym sidnym organom, proti ktorého rozhodnutiu je pripustny
opravny prostriedok podl'a vnatrostatneho prava, pravo Unie nebrani jeho
podaniu, aviak jeho vysledok nesmie obmedzit’ pravomoc, ktort ¢l. 267 ZFEU
zveruje vnatrostatnemu sudu.*® V situacii, ked std posledného stuptia zrusi
rozsudok sudu prvého stupiia, ktory nasledne vec opidtovne prejednava,
prvostupiiovy sud sa moze obratit’ na Sudny dvor s prejudicialnou otazkou aj
vtedy, ak vo vnutrostaitnom prave existuje pravidlo, podla ktorého su sudy
viazané pravnym nazorom sidu vySSiecho stupfia.*! Takéto otazky su
mimoriadne relevantné najmi v oblastiach, kde pravo Unie vytvara priame
subjektivne prava, ako napriklad vo sfére volného pohybu o0s6b,*? ktory patri k

37 C1. 101 Rokovacieho poriadku Studneho dvora.

3  Rozsudok Stdneho dvora z 29. novembra 1978, Redmond, 83/78,
ECLI:EU:C:1978:214, bod 26.

3 Rozsudok Sudneho dvora z 27. februara 2014, Pohotovost, C-470/12,
ECLI:EU:C:2014:101, body 28 a 29.

4 Rozsudok Sudneho dvora zo 16. decembra 2008, Cartesio, C-210/06,
ECLI:EU:C:2008:723, bod 93.

41 Tbid., bod 94.

4 Hassanovd, R. L. (2019). Vplyv Brexitu na volny pohyb osob. In M. Siman & L.
Garayova (Eds.), Volny pohyb os6b a vnutorny trh Eurdpskej unie 2 (pp. 85-96).



Andrej Karpat | 185

zakladnym pilierom vnatorného trhu EU. Rovnaka potreba precizneho vykladu
sa prejavuje aj pri aplikacii ustanoveni tykajucich sa prav dietata, kde je
nevyhnutné zabezpecit sulad medzi vnuatroStatnou praxou a europskym
Standardom ochrany najlepsicho zdujmu diet'at’a.*?

Zaver

Prejudicialne konanie plni pri uplatiiovani pravneho poriadku Unie
nenahraditelnit ulohu. Na jednej strane predstavuje pre vnutrostatne sudy
vyznamny prostriedok na odstranenie tazkosti, s ktorymi sa stretnu pri
zabezpetovani plného u¢inku prava Unie na vnutro$tatnej Grovni. Na druhej
strane zaistuje rovnaky ucinok ustanoveni uniového prava vo vsetkych
Clenskych S$tatoch, atymto sposobom chrani stdrznost, plny ucinok,
nezavislost, ako aj aj $pecificky charakter pravneho poriadku Unie. Systém
prejudicidlneho konania je tak zakladnym mechanizmom uniového prava
zakladajucim sa na dialégu medzi Sudnym dvorom EU a vniitro§tatnymi sudmi,
ktory v praxi vyraznym spésobom poméaha kazdému stidnemu organu ¢lenského
§tatu plnit’ vyznamnt alohu v ramci sudneho systému Unie, a to najmi chranit’
prava, ktoré iiniové normy priznavaju jednotlivcom.
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Uvod

Jednym z klasickych neduhov legislativy chapanej ako etatisticka
tvorba pravnych predpisov je jej kvantita. Jej negativnym rozmerom je
znizovanie stability, koherentnosti, vnutorného stladu a prehl'adnosti pravneho
poriadku, zniZovanie orientacnej schopnosti adresatov prdva v lom a tym aj
zasah do pravnej istoty ako jedného z principov demokratického a pravneho
Statu.

Opakom kvantity tvoreného prava je znizovanie poctu schvalovanych
pravnych predpisov, k comu maé sluzit' najmd dokladné hodnotenie potreby
novej pravnej upravy, ato tak pri prijimani pravneho predpisu, ktorym sa
spolocenské vzt'ahy reguluji po prvykrat, ale aj zmien a doplneni existujucich
pravnych predpisov. Osobitne vyznamnd je tvorba zakonov, pretoze tato je
rozhodujtca aj pre kvantitu podzakonnej legislativy, ked’ze istavna poziadavka
prijimania podzakonnej legislativy na vykonanie zékona, resp. na zaklade
zékona® znamen4, e bez zdkona niet ani vykonavacich pravnych predpisov.

Dosiahnut’ spomalenie narastu prijimanych pravnych predpisov je
mozné cestou koncepcného pristupu k legislative, pricom jednou z poziadaviek
koncepcného pristupu k legislative je existencia ucelenej predstavy o objektivne
potrebnych legislativnych zmenach pravneho poriadku v uréitom casovom
horizonte. Tato objektivna predstava sa navonok, okrem iného, prejavuje
v minimalizacii legislativnych vstupov do jednotlivych pravnych predpisov. To
v koneénom désledku pozitivne vplyva na stabilitu pravneho poriadku
a naplianie principu pravnej istoty z hl'adiska adresatov pravnych noriem.

Predpokladom stability pravneho poriadku je jeho jednota. Jednota
pravneho poriadku znamena predovsetkym homogenitu celku, danti pojmom
prava. Chapeme ju aj v dalsom logickom vyzname: ak sa ma pomocou prava
zabezpecit pravny poriadok aistota subjektivnych prav a povinnosti, je
potrebné, aby si platné pravne normy navzajom neodporovali. Tato jednota sa

2 L. 120 ods. 1 a &l. 123 Ustavy Slovenskej republiky.
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opiera o subor pravidiel a zasad pravnej kultiry a tiez pravnej techniky, ktoré
vychadzaju z koncepcie legality, ¢i pravneho §tatu, tykaju sa spdsobu tvorby
prava, interpretacie a aplikacie prava a zahfnaju pravne zaruky zruSenia Ci
zmeny nezdkonnych pravnych noriem.

V nadvéznosti na vyssie uvedené sa predlozeny prispevok zameria na
posudenie potreby prijimania nového pravneho predpisu a bezrozpornost
a efektivnost’ prava.

Posuidenie potreby novej pravnej tpravy

Zakladnym nastrojom ochrany pravneho poriadku, jeho stability,
koherentnosti a bezrozpornosti je obmedzend tvorba novych pravnych
predpisov a tym aj novych pravnych noriem, ktoré do existujicej Struktiry
pravneho poriadku vstupujii.

Pravny poriadok je relativne stabilny. Relativnost’ stability pravneho
poriadku je dana tym, ze tento je elasticky a pri zachovani primeranej miery
dynamiky dokédze plynule abez ruptiry absorboval zmeny, ktorym je
vystaveny. Pre zachovanie tejto elasticity pravneho poriadku je ale dblezité, aby
boli zmeny postupné, dochadzalo k nim priebezne a plynulo, neboli rozsiahle
a uz vobec nie nevyhnutné. Inak povedané, aby k zmenam v prave dochadzalo
iba, ak je to nevyhnutné a Géel sledovany novou pravnou Gpravou nie je mozné
dosiahnut’ inak. V tom pripade stale stabilita, aj ked’ iba relativna, prevySuje nad
dynamikou zmien prava.

Pre wudrzanie tohto pomeru je nevyhnutnym vychodiskom
legislativnych prac dokladné vyhodnotenie potreby novej pravnej upravy.

V zaujme ochrany stability pravneho poriadku by sa pri priprave
a tvorbe pravneho predpisu z hl'adiska jeho potreby mali zohl'adnovat’ najmi
nasledovné kritéria:

— ¢i je zamysSland pravna Uprava nutnd, ¢i sa problém, ktory sa ma riesit’
legislativnou cestou, nevyriesi inak, inymi uZ existujucimi legislativnymi
alebo nelegislativnymi prostriedkami a opatreniami,
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— aké su alternativy legislativneho rieSenia problému, najmd z hladiska
poziadaviek anéakladov pre sikromné osoby a priemysel, z hl'adiska
verejnych vydavkov.?

Potreba prijatia nového pravneho predpisu, osobitne zédkona, ktory na
seba viaze aj podzakonné pravne predpisy, musi byt vysledkom riadneho
vecného a pravneho/legislativneho postidenia a odovodnenia potreby prijatia
tohto pravneho predpisu. Zdrojom poznania tohto vyhodnotenia je najméa
vSeobecna ¢ast’ dovodovej spravy.

Dovodova sprava je povinna nalezitost’ navrhu pravneho predpisu. Po
paragrafovom zneni mozno pokladat’ dévodovu spravu za druhti najddlezitejsiu
sucast’ navrhu pravneho predpisu. Dévodova sprava je zakladnym dokumentom
vysvetl'ujucim dévody novej pravnej Gpravy. Na to, aby bol naplneny zmysel
a poslanie dovodovej spravy a aby mala naleziti vypovedni hodnotu, ma
stanovenu povina vnitornu $truktaru, teda oblasti a skutocnosti, ku ktorym sa
navrhovatel’ pravneho predpisu v dovodovej sprave musi vyjadrit, aby bolo
mozné dostatoéne jasne pochopit’ a posudit’ vyznam, zmysel, potrebu a ciele
navrhovanej pravnej upravy.*

Toto postdenie by nemalo byt iba formalne, ¢i opisné, ale malo by
fakticky zhodnotit' sucasny stav tak z vecnej, ako aj z pravnej/legislativnej
stranky, ato so zameranim na tzv. nulovy variant predstavujici
existujici/vychodiskovy stav, ktory by bol d’alej zachovany, ak by nedoslo
k ziadnej legislativnej zmene.

3 SVAK, J. — BALOG, B. — SURMAJOVA, Z.: Zakon o tvorbe pravnych predpisov
a o Zbierke zakonov Slovenskej republiky. Komentar. Bratislava : Wolters Kluwer,
2017, s. 18.

4 SVAK, J. - BALOG, B. — SURMAJOVA, Z.: Zakon o tvorbe pravnych predpisov
a o Zbierke zakonov Slovenskej republiky. Komentar. Bratislava : Wolters Kluwer,
2017, s. 80.
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Zhodnotenie potreby novej pravnej upravy by malo byt tiez doplnené
aj o zhodnotenie vyuzitia inych nastrojov, ktoré by mali predchadzat’ prijatiu
novej pravnej Upravy. Moze st napr. o osvetu alebo vysvetlenie
zakona, predstavenie prikladov dobrej praxe z jeho aplikacie, vydanie metodik,
¢i inych ,,navodov* na aplikaciu zakona.

Problémom je skutoCnost, Ze neexistuji jasné pravidla pre
vyhodnotenie potreby novej pravnej upravy a toto zhodnotenie je tak viac-menej
v rukach samotného navrhovatela a nim zvolenych kritérii. Ak ide o navrh
zakona, je to napokon Narodna rada SR ako jediny zdkonodarny organ, ktora
rozhodnutim o navrhu zakona fakticky rozhodne aj o jeho potrebe. Prijatie
formalneho rozhodnutia ma ale v podani Narodnej rady SR politicky obsah.
Znamena to, ze jej rozhodnutie otom, ze nebude pokracovat v rokovani
o navrhu zakona alebo rozhodnutie o tom, Ze navrh zakona schvali alebo
neschvali je hlavne rozhodnutim o tom, aké vécSina sa vyslovi za navrh zdkona
alebo proti navrhu zékona.

Skumanie potreby novej pravnej Gpravy nie je iba apridrne, ale ma
vyznam aj aposteriorne, resp. ex post. Toto hodnotenie dava odpoved’ na otazku
potreby d’alej existencie zakona, ¢i z opaku na potrebu jeho zmeny, ¢i dokonca
jeho zrusenia.

Ex post hodnotenie je vo vSeobecnosti posudenie, ¢i regulacie
vyplyvajuce z pravnych predpisov alebo opatrenia vyplyvajuce z
nelegislativnych materidlov po uréitom &ase ich posobenia v prostredi spinaju
svoj ucel, ¢i st vhodné na dosiahnutie cielov, aky je ich skutoény vplyv v
prostredi a ¢i sa nevyskytli iné vplyvy, najmé nezelané vplyvy a vplyvy, ktoré
neboli predkladatelom predvidané. Vysledkom ex post hodnotenia je najma
zistenie, ¢i regulaciu alebo opatrenie je vhodné zachovat’, zmenit alebo zrusit’.

Dosledné ex post hodnotenie je vyznamné nielen pre konkrétny pravny
predpis, ale ma vyznam aj z hl'adiska hodnotenia potreby novej pravnej upravy
v prislusnej oblasti spoloCenskych vzt'ahov, ¢i SirSie v prislusSnom pravnom
odvetvi.
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Zaverom mozno k hodnoteniu potreby novej pravnej upravy ako
prispevku ku stabilite pravneho poriadku uviest’, Ze postmoderna spolo¢nost’ sa
v prave prejavuje tym, Ze sa pravny poriadok vyrazne vnutorne diferencuje,
resp. fragmentuje, ato najmd pod dojmom vzniku novych technickych
a technologickych oblasti, ktoré postupne podliehaju pravnej regulécii.
Vznikaji nové pravne odvetvia, resp. tie doterajSie sa rozdel'uji na Coraz viac
podmnozin. To zo sebou prindSa aj novu pravnu Upravu regulujicu nové
spolocenské vzt'ahy. Preto je narast pravnej upravy a narast kvantity pravneho
poriadku v zasade nezastavitelny. Cielom by malo byt, aby bol tento narast
riadeny. K tomu prispieva aj poziadavka na doésledné hodnotenie potreby
a dopadov tak navrhovanej pravnej Gpravy, ako aj existujicej pravnej upravy,
a to je potrebné zachovat’ aj do buducnosti.

Bezrozpornost’ prava

Pravny poriadok je tvoreny pravnymi normami, medzi ktorymi su
podl’a ich pravnej sily horizontalne alebo vertikalne vztahy. Pravny poriadok
tak predstavuje minimalne dvojrozmernt Struktiru, ktora je relativne stabilna.
Aj napriek zékladnej poziadavke na stabilitu pravneho poriadku, tento je
v skuto¢nosti elasticky a dynamicky, pricom dynamiku do neho vnasa
legislativna &innost’ tym, Ze pravne normy do pravneho poriadku dopiia alebo
ich z neho rusi.

Poziadavka stability pravneho poriadku neznamena poziadavku na jeho
nemennost. Pravny poriadok mozno pokladat’ za stabilny do tej miery, do akej
je schopny absorbovat’ zmeny, ktorym je vystaveny tak, aby nedoslo k jeho
nezvratnému zniceniu alebo zruteniu. Inak povedané, je dostato¢ne robusny na
to, aby sa dokdzal plynulo absorbovat’ zmeny, ktorym je vystaveny.

Vyznamnym predpokladom zachovania tejto schopnosti pravneho
poriadku a tym aj jeho stability je jeho ochrana pred normami, ktoré narasaju
jeho vnitornu jednotu a bezrozpornost.

Stabilitu prava (a pravnu istotu) naruSa stav, ak je pravo vnutorne
rozporné. O rozpore v prave mdézeme hovorit’ vtedy, ak jeden pravny predpis,
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resp. konkrétne pravne normy stazuju alebo uplne znemoznuju dosiahnutie
cielov sledovanych inym pravnym predpisom alebo inymi konkrétnymi
pravnymi normami alebo ak zmensuju Gzitky z pravnej Gpravy pre jej adresatov.

Priestor pre rozporné pravo sa znizuje, ak je pravny poriadok vyvazeny.
Zakladnym predpokladom vytvorenia vyvazeného a stabilného pravneho
poriadku a jeho efektivneho fungovania su zrozumitelne, jednoznaéne
a jednotne formulované texty pravnych predpisov, ktoré nasledne umoznia
bezproblémovu aplikaciu a interpretaciu pravnych noriem v nich obsiahnutych.
Vyvazenost' pravneho poriadku ako celku preto predstavuje poziadavku na jeho
vnutornu harmoniu, prehl'adnost’ a zrozumitel'nost’, ako aj jeho kompatibilitu
s vyvojovymi tendenciami modernej spolocnosti ako aj so strategickymi
tendenciami vyvoja slovenskej §tatnosti a spolo¢nosti.’

Ak dojde k zlyhaniu legislativnej ¢innosti v tom, zZe nezabrani vzniku
rozporu v prave, dojde k naruseniu pravneho poriadku nielen vecne, ale aj
formalne. Formalne naruSenie pravneho poriadku je v tom, Ze vyvolava potrebu
na jeho d’alsie zmeny.

Rozporna norma pravny poriadok nartsa a je otazkou jej pravnej sily,
ako intenzivne do neho zasahuje. Stcasne musia existovat’ vnutorné a aj
vonkajSie nastroje na vysporiadanie sa s takouto situaciou. Zakladnym
vnitornym néstrojom st vykladové pravidla,® ktoré umoziujii rozpornii normu
pri formalnom zachovani jej existenciu vylucit' z aplikacie. Vonkaj$im
nastrojom na vysporiadanie sa so rozpornou normou, ktory moze viest’ az k jej
zruseniu je ochranny zdsah organu ochrany ustavnosti, v naSich podmienkach
Ustavného sudu SR. Tento zéasah je ale nasledny a spravidla nezabrani o aj len
docasnej platnosti a i€innosti rozpornej normy.

5 SVAK, J. - BALOG, B. — SURMAJOVA, Z.: Zikon o tvorbe pravnych predpisov
a o Zbierke zakonov Slovenskej republiky. Komentar. Bratislava : Wolters Kluwer,
2017, s. 16.

6 KROSLAK, D. - BALOG, B. — SURMAJOVA, Z.: Tedria §tatu a prava. Bratislava :
Wolters Kluwer, 2020, s. 269 —277.
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Apriérnou snahou ma byt preto zabranenie tomu, aby sa rozporna
norma do pravneho poriadku vobec dostala. Z hl'adiska legislativneho procesu
zohrava v tomto vyznamnu tlohu pripomienkové konanie.

Pripomienkové konanie k navrhu prédvneho predpisu je délezitym
Stadiom legislativneho procesu, pretoze jednak informuje verejnost o
pripravovanych zmenach v urcitej pravnej regulacii a zaroven umoziuje na
zaklade konstruktivnych pripomienok a navrhov pravny predpis vylepsit. V
pripomienkovom konani je mozné poukdzat aj na nedostatky stvisiace s
uplatiiovanim pravneho predpisu, ktorych uprava je v pripravovanom pravnom
predpise navrhovanad inak, c¢oho vysledkom moéze byt dosiahnutie
kompromisného rieenia.”

Pripomienkové konanie ale nemdze byt chapané iba ako priestor pre
vlastné pripomienkovanie, ale je to tiez priestor pre vyrieSenie pripadnych
rozporov, ktoré by do pravneho poriadku pripomienkovana norma mohla vniest’.
Absencia pripomienkového konania v legislativnom procese tak vylucuje
priestor, v ktorom méze kazdy subjekt z pohl'adu svojich kompetencii upozornit’
na rozporni normu a nasledne tento rozpor vyriesit. Vznika tym predpoklad, ze
rozpornd norma bude nakoniec aj schvalena.

Z hladiska efektivity legislativneho procesu a pripomienkového
konania je dolezita sucinnost’ jednotlivych organov uz pred pripomienkovym
konanim. Ak ide o pravny predpis, ktory zasahuje aj do vecnej problematiky
iného rezortu, je vhodné a opodstatnené, aby predkladatel’ zamysl'an pravnu
upravu odkomunikoval s dotknutym subjektom eSte pred pripomienkovym
konanim, a ak je to mozné, dohodli sa na zneni, ktoré nebude predmetom sporu
v d’alSich fazach legislativneho procesu.

Konzulticie s dotknutymi subjektmi slazia na zvySenie
transparentnosti pripravy legislativnych navrhov a vytvéraju priestor pre
subjekty, ktorych Cinnost méze byt bezprostredne dotknutd navrhovanou

7 BALOG, B. — SURMAJOVA, Z.: Legislativa v teorii a praxi. Bratislava : Verlag
Dashofer, 2022, s. 130.
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upravou, na ucast’ na tvorbe pravneho predpisu. Pre dosiahnutie maximalneho
efektu by mali konzultacie prebiehat’ v po¢iatoénom §tadiu pripravy pravneho
predpisu, a to este pred samotnym paragrafovym znenim navrhovanej Gpravy.

Konzultacie a nasledné pripomienkové konanie vytvaraju priestor pre
identifikovanie rozpornej normy v navrhu pravneho predpisu ana jej
eliminovanie v pociato¢nom Stadiu legislativneho procesu. Tento efekt sa
nedosiahne, ak sa pripomienkové konanie k navrhu pravneho predpisu
neuskuto¢ni alebo sa uskuto¢ni iba formalne.

Efektivnost’ prava

Napokon je potrebné venovat’ pozornost’ aj efektivnosti prava, a to
v zmysle schopnosti pravnej upravy bez problémov dosahovat fiou
predpokladané, resp. zamyslané ciele. Pri narastajicom pocte schvalovanych
pravnych predpisov je potrebné trvat’ na dodrziavani efektivnosti novej pravnej
upravy. Tuato odliSujeme od formalnej Gi¢innosti.

Efektivnost prava je chapana materidlne, jej nevyhnutnym
predpokladom je sice formalna ucinnost’ pravneho predpisu, resp. prislusnej
pravnej normy, ale tato neznamena aj vlastnu materialnu efektivnost’ pravnej
regulacie spolocenskych vzt'ahov.

O efektivnosti prava mozno hovorit’ vtedy, ak je na dosiahnutie ciel'ov
sledovanych novou pravnou Gpravou potreny minimalny/nizky pocet zdrojov.
Zdrojmi sa myslia najmd zdroje financné, materidlne, l'udské, ale aj
administrativne, ato tak na strane organov verejnej moci z hladiska
vykonavania zakona, ale tiez na strane dotknutych osob, ktorych postavenie
zakon reguluje.

Efektivnost’ prava v $tadiu jeho pripravy nadvézuje na bezrozpornost’
prava. Iba pravna norma, ktora nebude v kolizii s inou pravnou normou moze
dosiahnut’ ciel’, na ktory bola prijatd. Rozpor s inou normou zabrani dosiahnutiu
tohto ciel'a uplne alebo Ciastocne, resp. zdroje potrebné na dosiahnutie tohto
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ciela budl narastat. Tym sa efektivnost’ pravnej Upravy znizuje a stiéasne
narasta tlak/poziadavka na jej zmenu, ¢o zasahuje do stability prava.

Okrem bezrozpornosti prava ako predpokladu jeho efektivnosti sa tato
zabezpecuje aj doslednym preventivaym a naslednym posudzovanim vplyvov
pravnej upravy.

Cielom posudzovania vplyvov pravnej Gpravy je zabraiiovat’ priprave
a implementacii takych pravnych predpisov, ktoré by svojim uplathovanim
kladli zbyto¢nu alebo prili§ velku a neopodstatnent zataz na regulované
prostredie, osobitne, ale nielen, na podnikatel'ské subjekty, vyvolavajic pritom
znizenie hospodarskeho rastu. To neznamena, ze tato poziadavka je vyjadrenim
nulového dopadu nového pravneho predpisu. Ak by mal pravny predpis taky
dopad mat’, da sa pochybovat’ o jeho potrebe a opodstatnenosti. PoZiadavka na
efektivnost’ zakona znamena vyjadrenie toho, aby naklady alebo zat'az, ktoré
znového zakona budd vyplyvat, boli nevyhnutné a primerané cielom
sledovanym novym zakonom.

Preventivne posudzovanie vplyvov pravnej upravy je v Stadiu pripravy
navrthu pravneho predpisu apocas legislativneho procesu. Cielom je
identifikovat’ nepotrebné/neziaduce dopady zamyslanej pravnej upravy a ich
odstranenie este pocas legislativneho procesu.

Vyznam ma aj nasledné posudzovanie vplyvov pravnej upravy
uskutoc¢iiované po nejakom case jeho formalnej ucinnosti. Ide o postidenie
skutoénych dopadov pravnej upravy po case, kedy mozno uz jej plné dopady
vyhodnotit,, napr. po troch rokoch od ucinnosti.

Cielom ex post posudzovania vplyvov je najmi identifikovat’
alternativne rieSenia na zlepSenie hodnoteného stavu vratane zmiernenia rizika
pripadnych nepredvidanych negativnych désledkov, a to zmenou v pravnych
predpisoch a/alebo zmenou aplikacnej praxe, na ktorych je zhoda zacastnenych
stran za dodrZania rovnovahy medzi protichodnymi zaujmami.
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Zaver

LepSia legislativa, ¢i snaha o zlepSovanie pravnej regulécie
spolocenskych vzt'ahov, nie je iba téma aktudlna z pohl'adu sucasného stavu
pravneho poriadku. Pri absencii relevantnej predstavy o tom, ako by mohlo byt
spolocenstvo do buducna regulované bez pravnej upravy, mozno aj vo vztahu
k pravu (v) buducnosti hovorit' o poziadavkach na jeho kvalitativne vlastnosti
v §tadiu tvorby.

Predpokladame tak, Ze aj do buducnosti zostane zachovana poziadavka
vyvazeného, prehl’'adného a stabilného pravneho poriadku Slovenskej republiky
zlucitelného s pravom Eurépskej unie a medzinarodnopravnymi zavizkami
Slovenskej republiky. Jej sucastou je aj preventivne a ndsledné posudzovanie
potreby pravnej Gpravy a bezrozpornost’ a efektivnost’ prava.

Stucasne mozno v legislativnej c¢innosti ocakavat’ zmeny spojené
s nezastavitelnym prienikom Al do tvorby prava. Al sa integruje do legislativnej
prace nie ako nahrada za l'udské rozhodovanie, ale ako pomdcka na zlepsenie
efektivnosti legislativnej Cinnosti a transparentnosti a dostupnosti prava.
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THE DIGITAL FOOTPRINT OF CHILDREN AS A
CHALLENGE FOR LEGAL PROTECTION: AN
ANALYSIS OF RISKS AND LEGISLATIVE
SOLUTIONS IN THE CONTEXT OF
SHARENTING

Bibidna Kusnierovd’

Abstrakt

Tento clanok je venovany fenoménu sharentingu — zdielaniu informaécii o
det'och ich rodi¢mi na internete a analyzuje jeho dosledky pre digitalnu stopu
deti a stvisiace pravne vyzvy. Zameriava sa na hlavné rizikd sharentingu z
hladiska sukromia, bezpecnosti a osobnostnych prav dietat’a v online priestore.
Prispevok analyzuje aktudlny prdvny ramec ochrany prav dietatana
medzinarodnej a eurdpskej trovni, ako aj v slovenskom kontexte, s dérazom na
ochranu sukromia a osobnych udajov deti. V analytickej Casti poukazuje

1JUDr. Bibiana Kusnierové, Paneurépska vysoka skola v Bratislave, Fakulta prava, Ustav
medzinarodného a eurdpskeho prava, interna doktorandka.
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na nedostatky stiCasnej pravnej upravy a ponuka mozné legislativne i praktické
rieSenia, ktoré by mohli posilnit’ pravnu ochranu deti v digitalnom prostredi.

KTIucové slova

sharenting, digitalna stopa, online bezpecnost’, ochrana stikromia

Abstract

This article addresses the phenomenon of sharenting — the sharing of children's
information by their parents online and analyses its implications for children's
digital footprints and related legal challenges. It focuses on the main risks of
sharenting concerning privacy, security, and children's personality rights in the
online environment. The article examines the current legal framework for the
protection of children's rights at the international and European level, as well as
within the Slovak context, emphasizing the protection of children's privacy and
personal data. In its analytical section, the article highlights shortcomings in
existing legislation and proposes potential legislative and practical solutions to
strengthen the legal protection of children in the digital environment.

Key words

sharenting, digital footprint, online safety, privacy protection

Uvod

V sucasnej dobe socidlnych sieti a digitalnej komunikécie coraz viac
rodicov zdiela fotografie, videa a osobné informacie o svojich detoch v online
priestore. Tento fenomén je oznaCovany terminom sharenting. Vznikol
spojenim  anglickych  slov share —zdiel'at’  a parenting —  rodiCovstvo.
Predstavuje trend moderného rodicovstva spocivajlici v znatnom zverejiiovani
zazitkov deti na socidlnych médiach. Rodicia casto zdielaju takmer kazdy
vyznamny moment Zivota dietata od narodenia cez detstvo az po dospievanie.
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Na rozdiel od inych digitalnych hrozieb, ako su kyberSikana, grooming, kradez
identity a pod., pri sharentingu riziko nepochadza od cudzich osdb, ale priamo
od rodicov, ktori detom zanechavaju digitalnu stopu este predtym, nez si deti
samy uvedomia vyznam online sukromia a budu schopné samé rozhodovat
o tom, ¢o chcti alebo nechct zverejnit. Pokial’ iné oblasti digitalnej ochrany deti
su Coraz viac regulované, sharenting zostava v ,pravnom vakuu“ a v ramci
verejného diskurzu o digitdlnej bezpecnosti deti nie je tejto problematike
venovana dostatocnd pozornost. Verejnost’ v stucasnosti podcefuje rizika
sharentingu, ktory je spolocensky vnimany ako bezna sucast moderného
rodi¢ovstva. Napriklad americky prieskum zistil, ze az 77 % rodi¢ov uz zdiel'alo
na socialnych sietach fotografie, videa alebo pribehy svojich deti. Ceska
platforma Security.org zistila podobny trend, viac nez tri §tvrtiny rodi¢ov sa
zdiel'anim detského obsahu nechavaju zaangazovat’ v online priestore.? Vyskum
publikovany v lekarskom casopise Healthcare uvadza, ze az 67,2 % rodicov
zdiel’a fotografie svojich deti (len 32,8 % rodicov ich nezdiel’ali). Rodicia ¢asto
zaCinajl zverejhiovat’ obsah uz v rannom veku dietat’a, priblizne 45,7 % z nich
zdiel'a obrazky eSte pocas tehotenstva, pricom celkovo ide predovsetkym o
fotografie (tvoria 85% zdielaného obsahu). Takto vytvorena digitalna
pritomnost’ deti je znacna, priCom priemerny rodi¢ ma na internete zverejnenych
takmer 1500 fotografii svojho diet'at’a eSte pred jeho 5. narodeninami. Zaroven
az 90 % deti sa vo virtudlnom priestore objavi v obrazkoch este pred doviSenim
dvoch rokov Zivota.® Tieto $tatistiky ilustrujui rozsah fenoménu sharentingu a
jeho hlboké zakorenenie v kazdodennych navykoch rodicov.

Problematika sharentingu kladie mnozstvo etickych a pravnych otazok,
najmé pokial’ ide o osobnostné prava diet'at’a. Rodicia sice zdiel'aju prispevky o
detoch Casto s dobrym Umyslom (zaznamenanie spomienok, podelenie sa o

2 Security.org Report, 2021. The State of Sharenting: Parents' Behavior on Social
Media. Dostupné na: https://www.security.org/digital-safety/parenting-social-media-
report/ [Citované 29. 4. 2025].

3 KESKIN, et al., 2023. Sharenting Syndrome: An Appropriate Use of Social
Media? Healthcare, 11(10), S. 1359. Dostupné

na: https://www.ncbi.nlm.nih.gov/pmc/articles/PMC10218097/ [Citované 29. 4. 2025].
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radost’ s priatel'mi a rodinou ¢i ziskanie rad od inych rodicov), avSak verejnym
publikovanim citlivych informacii moézu neumyselne zasahovat do sukromia
dietata a ohrozovat' jeho pravo na sukromie, ochranu osobnych udajov,
dostojnost’ ¢i dobré meno. Kym v minulosti zostavali rodinné fotografie v
sukromnych albumoch pod kontrolou rodiny, dnes sa z profilov na socidlnych
sietach stavaju ,,rodinné albumy” s nekone¢nym dosahom. Ibaze raz zverejneny
obsah moze vidiet neobmedzené publikum a uchovéva sa potencialne navzdy.
Tato strata kontroly nad tym, kto a ako dlho bude mat’ pristup k zaberom diet’at’a,
vytvara rizika, ktoré donedavna neexistovali. Kontroverzna téma zdielania
obsahu o detoch online bez ich sthlasu sa preto stala predmetom verejnych
diskusii a v niektorych krajindch uz vyustila aj do zasahov $tatnych organov.
Napriklad vo Francuzsku bola prijata pravna Gprava, ktord zavadza povinnost
rodiov spolo¢ného rozhodovania a zohladnenia nazoru dietata pri
zverejiiovani jeho fotografii na socialnych sietach. Porusenie tejto povinnosti
mdze viest k civilnopravnej zodpovednosti, pricom v zavaznych pripadoch
mozno uplatnit’ aj trestnopravne postihy podla ustanoveni francuzskeho
trestného zédkonnika.* Francuzske pravo umoziuje trestné stihanie rodi¢ov za
takéto poruSenia.’ Tieto tendencie signalizuju, Ze sharenting nie je iba
neskodnou modernou ,,zabavkou* rodi¢ov, ale fenoménom s realnymi dopadmi
na prava dietata. V sucasnej spolo¢nosti, ktora je Coraz viac ovplyvnena
digitalizaciou, je reSpektovanie sukromia deti kI'icové pre zabezpecenie ich
bezpecnosti. Je priam Ziaduce, aby na tato problematiku reflektovala nielen
socioldgia, psychologia, ale aj pravo.

4 Code pénal — Article 226-1, modifikovany zdkonom ¢&. 2021-646 z 25. maja 2021.
[online] Dostupné
na:https://www.legifrance.gouv.fr/codes/article_Ic/LEGIARTI000043534245 [Citované
5.5.2025].

5> CHAZAN, D., 2016. French parents 'could be jailed' for posting children’s photos
online [online]. The Telegraph. Dostupné
na: https://www.telegraph.co.uk/news/worldnews/europe/france/12179584/French-
parents-could-be-jailed-for-posting-childrens-photos-online.html [Citované 7.5. 2024].
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1 Fenomén sharentingu a digitidlna identita dietat’a

Sharenting mézeme definovat’ ako systematické zdiel'anie velkého
mnozstva potencialne citlivého obsahu o detoch zo strany ich rodicov na
internete, predovSetkym na socidlnych sietach. Pojem sharenting prvykrat
pouzil spisovatel’ a novinar Steven Leckart, ktory v roku 2012 vo svojom ¢lanku
publikovanom v medzinarodnom denniku The Wall Street Journal vyjadril
obavy z rastucej tendencie modernych rodi¢ov zverejiovat’ mnozstvo informacii
a fotografii svojich deti v online priestore.® V mnohych publikéaciach je tento
pojem definovany podobne a najcastejSie sa zhoduje s definiciou uvedenou v
Collins Dictionary, teda sharenting popisuje ako prax rodicov, ktori pravidelne
pouzivaju socialne siete na zdiel'anie informacii, obrazkov a pod. tykajucich sa
ich dietat’a.” Aviak ako upozoriiuje L. Plunkett, takato definicia nie je tiplne
postacujica. Plunkett uvadza, ze zdielanie udajov na socidlnych sietach
predstavuje len jednu z foriem sharentingu, s ktorou sa v beZnom zivote
stretavame najcastejsie, avSak rozhodne nie jedint. Z tohto dévodu chape pojem
sharenting §irSie, ako akukol'vek formu digitalnej aktivity, pri ktorej rodi¢ia
alebo iné opravnené osoby zdiel'aju sukromné informacie o detoch. Pod tento
pojem tak zarad’'uje aj prenos udajov prostrednictvom inteligentnych hraciek a
inych technoldgii.® Podl'a Broscha definicia obsiahnutd v slovniku je prilis
vSeobecna, ked’ze nespecifikuje, ¢o tento pojem presne zahfila. Vo svojej praci
preto odkazuje na P. Maltz Bovyho a identifikuje dva zdkladné predpoklady
sharentingu: pritomnost’ masového publika a moznost’ identifikéacie dietata. V

SLECKART, S., 2012.The Facebook-Free Baby [online]. wsj.com. Dostupné
na: https://www.wsj.com/articles/SB10001424052702304451104577392041180138910
[Citované 7. 5. 2025].

7COLLINS English  Dictionary., 2023. Sharenting  [online].  Dostupné
na: https://www.collinsdictionary.com/dictionary/english/sharenting [Citované 7. 5.
2025].

8 PLUNKETT, L., 2020. To Stop Sharenting & Other Children’s Privacy Harms, Start
Playing: A Blueprint for a New Protecting the Private Lives of Adolescents and Youth
(PPLAY) Act. Seton Hall Journal of Legislation and Public Policy, 44(3), s. 460.
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skutocnosti sa sharenting netyka komunikacie medzi ¢lenmi rodiny alebo
priatel'mi, aj ked s nimi rodi¢ia zdiel'aji vel’ké mnozstvo informacii ¢i fotografii
stvisiacich s ich detmi. Sharenting sa taktiez nevzt'ahuje ani na anonymné
zdielanie informacii alebo fotografii tykajicich sa deti, pretoze v takychto
pripadoch nie je mozné dieta identifikovat. Tieto dva predpoklady nasledne
dopliia o treti prvok, a tym je moZnost’ ohrozenia stikromia diet'at’a.’ Podl’a
nas by sme sharenting mohli definovat’ ako proces aktivnheho formovania
digitalnej identity dietat’a rodi¢mi eSte pred tym ako bude diet'a samo schopné
rozhodovat’ o nakladani so svojimi tdajmi, pri¢om medzi jeho tri kI'ic¢ové znaky
mozno zaradit: zdielanie obsahu s verejnostou, zverejnenim osobnych
informécii tykajucich sa dietata a zverejnenie tychto informacii rodicom
diet’at’a.

Délezitym znakom sharentingu je, Ze ide o zverejiiovanie
identifikovateI'nych udajov, typicky fotografii a videi, na ktorych je diet’a jasne
rozpoznatel'né, ¢asto doplnenych menom diet’at’a, udajmi o jeho veku, zal'ubach,
zdravotnom stave a pod., a to bez stthlasu samotného diet’at’a, ktoré je spravidla
prili§ malé na to, aby chapalo a samo schval'ovalo takéto konanie rodi¢a.'® Rodi¢
teda zdiel'a obsah zo sukromia dietata verejne, hoci diet’a este nie je schopné
vyjadrit’ informovany suhlas ¢i nesthlas s takymto nakladanim so svojimi
osobnymi tidajmi.

Sharenting sa v praxi realizuje predovsetkym
prostrednictvom socidlnych sieti ako Facebook ¢i Instagram, kde rodi¢ia na
svojich profiloch zverejiiuji fotografie a statusy o detoch. Stretnut’ sa vsak
mozeme aj s rodicovskymi blogmi a vlogmi (video blogmi) venovanymi
rodinnému zivotu, ¢i dokonca s fenoménom tzv. family influencerov, ktori
systematicky zdiel'aji obsah o det'och pre Siroké publikum. Da sa teda povedat’,

° BROSCH, A.,2018. Sharenting — Why Do Parents Violate Their Children’s
Privacy? The New Educational Review, 54(4), s. 78.

10 WIELEC, M., 2023. The Right to Privacy—General Considerations. In: M. Wielec
(ed.) The Right to Privacy in the Digital Age. Perspectives on Analysis of Certain Central
European Countries’ Legislation and Practice. Miskolc—Budapest: Central European
Academic Publishing, pp. 11-46.
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ze sharenting nadobtiida mnoho foriem a vyuZziva rozne online kanaly, od
sukromnych rodinnych skupin az po verejne pristupné profily so stovkami c¢i
tisickami sledovatelov. Samozrejme, nie kazd¢ zdielanie fotografie dietat’a
rodiCom predstavuje porusenie prava, ak vSak rodicia obsah s podobiziiou ¢i
inymi osobnymi prejavmi dietata zverejnia verejne na internet, vstupuju do
oblasti sharentingu so vSetkymi jeho dosledkami. Prave dosledky nadmerného
zdielania idajov o dietati su predmetom rasticej kritiky a obav naprie¢
odbornou a laickou verejnost’ou.

Sharenting tak zasadne zasahuje do stikromia dietata a méze narusit’
vzt'ah dovery medzi dietatom a rodicom. Ked'Zze tato prax zahiia zdielanie
osobnych informaécii deti bez ich vyslovného sthlasu, vyvolava obavy tykajtce
sa budticich priani deti a otdzku, ¢&i sti¢asné zdiel'anie reSpektuje ich sukromie.'!
Steinberg napriklad konstatuje, Ze rodiéia sharentingom vytvaraji detom
digitalnu identitu a formuju ich online pritomnost’ davno predtym, neZ deti budu
schopné o nej rozhodovat’ samy.!? Digitdlna identita vytvorena rodi¢mi teda
moze mat’ dopad na sebaobraz dietat’a (dieta sa moze citit’ redukované na to,
ako ho rodi¢ prezentoval online) aj na to, ako diet'a vnima jeho okolie. Zvlast
citlivé je, ak rodicia zverejiiujii o dietati udaje, ktoré neskdr mozu nechcene
definovat’ jeho identitu navonok. Digitalna identita dietat'’a by preto mala byt
budovana opatrne a s reSpektom, idealne samotnym dietatom, ked na to
dozreje.!® Sharenting v3ak tito moznost’ vyrazne obmedzuje. Existuje tak redlne
riziko, Ze digitalna identita moéze byt zneuzitd. Odbornici na digitalnu
bezpecnost’ odhaduju, ze do roku 2030 sa az dve tretiny pripadov kradezi

' RANZINI, G., NEWLANDS, G. and LUTZ, C., 2020. Sharenting, Peer Influence,
and Privacy Concerns: A Study on the Instagram-Sharing Behaviors of Parents in the
United Kingdom. Social Media + Society, vol. 6, no. 4, s. 3.

12 STEINBERG, S.B., 2017. Sharenting: Children's Privacy in the Age of Social
Media. Emory Law Journal, 66(4), S. 839-884. Dostupné
na: https://scholarship.law.ufl.edu/facultypub/779/ [Citované 9. 5. 2025].

13 GARAYOVA, L. (2024). Protecting children's rights in the age of digitalisation —
Legal implications for the best interests of the child. Pakistan Journal of Life and Social
Sciences, 22(2), 7351-7366. https://doi.org/10.57239/PJLSS-2024-22.2.00555
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identity budu diat prave v dosledku sharentingu, ¢o je naozaj alarmujuca
predikcia.'* Digitalna stopa dietata vznikajuca sharentingom je problematicka
hlavne svojim rozsahom a trvacnost'ou a vyznacuje sa tym, Ze je nezmazatelna.
To samo o sebe nepredstavuje riziko. AZ manipulacia s iou moze mat’ negativny
dopad v realnom Zivote. Cim va&siu digitalnu stopu pouZivatel' zanecha, tym
jednoduchsie je pre tretie osoby analyzovat’ a vyuzit zanechané udaje vo svoj
prospech. '3

Z vyssie uvedeného je zrejmé, Ze sharenting nie je len neskodna médna
vlna, ale fenomén s potencidlne vaznymi dosledkami pre prava dietat’a, ktory
predstavuje zasadn vyzvu pre ochranu osobnostnych prav dietat’a v digitalnej
dobe. Diet'a ma narok vyrastat’ s reSpektom k jeho stikromiu a dostojnosti, no v
ére socialnych médii toto pravo Casto nardza na nové okolnosti, kedy rodicia
maju technickl moznost’ zdiel'at’ cokol'vek a Casto tak aj robia, neraz bez plného
uvedomenia si nasledkov. Digitdlna identita a digitdlna stopa, ktoré rodicia
svojim konanim dietat'u vytvoria, m6zu mat’ dlhodobé dosledky. Pred rozborom
pravnej stranky si preto najprv priblizime konkrétne rizika, ktoré nadmerné
zdielanie o detoch prinasa.

2 Rizika sharentingu pre prava a siikromie diet’at’a

Nadmerné odhalovanie sukromia dietata na internete rodi¢mi moze
mat’ viacero negativnych dopadov. Medzi hlavné rizikd sharentingu patria
najma:

e NarusSenie sikromia a osobnostnych prav dietat’a: rodi¢ verejnym
zdielanim detailov zo zivota dietat’a berie dietatu jeho pravo na stkromie.

14 COUGLHLAN, 8., 2018. 'Sharenting' puts young at risk of online fraud [online].
bbc.com. Dostupné na: https://www.bbc.com/news/education-44153754 [Cit. 9. 5.
2025].

15 Bezpecnenanete.estet.com, 2021. Vasa digitilna stopa: Co to je a ako sa o iu
starat? [online]. Dostupné na: https://bezpecnenanete.eset.com/sk/it-bezpecnost/vasa-
digitalna-stopa-co-to-je-a-ako-sa-o-nu-starat/ [Citované 10. 5. 2025].
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Diet'a mozno este nechépe koncept sukromia, no rodic¢ia svojim konanim uz v
rannom veku dietat’a zasahuju do jeho intimnej sféry.

e Ohrozenie bezpecnosti dietata a online predatori: verejné
fotografie deti moézu pritiahnut' nezelanti pozornost’ pedofilov alebo inych
online predatorov. Aj zdanlivo nevinné snimky (napr. diet'a v plavkach na plazi)
sa moézu ocitnut’ na strankach s detskou pornografiou alebo v zbierkach
sexualnych predatorov. Europol dokonca upozornil na skutocnost, ze pedofili
cielene vyhl'adavaju fotografie deti zverejnené rodi¢mi na socialnych siet’ach.!6

e Kradez identity a podvody: osobné udaje dietata (meno, datum
narodenia, adresa, fotografie) mozu posluzit’ podvodnikom na kradez identity.
V zahranié¢i boli zdokumentované pripady, ked’ boli na meno deti zakladané
falo§né Uty alebo dokonca brané pdzicky, pretoze rodicia Casto zdiel'aju aj
informacie, ktoré mozu slizit’ ako bezpeénostné otazky (napr. rodné priezvisko
matky, mena domacich milagikov a pod.). Cim viac tidajov o diefati koluje
online, tym lahSie moéze utoCnik presvedCivo vystupovat ako dané dieta
(pripadne ako jeho rodi¢) a spdsobit’ finanénu ¢i int skodu. Vyskumy v UK
poukazali, Ze mnohé deti maji uz pred 5. rokom zivota zverejnenych tol'ko
osobnych informacii, Ze by to stacilo na vytvorenie falo$nej identity pripravenej
na zneuzitie v dospelosti.

e Kybersikana a socialne nasledky: konkrétne kyberSikana je v
sucasnosti vel'mi nebezpecny trend rozSireny najmid medzi mladymi I'ud'mi.
Tento druh Sikany sa rozmohol hlavne preto, lebo sa vyznacuje nenarocnou
realizaciou, pristupnost’ou pre vécsie publikum, lepSou anonymitou a rychlej$im
Sirenim, no s vaznymi nasledkami. Verejné ublizovanie je velkou psychickou
zatazou pre obete Sikany a niekedy to moze skoncit’ tragicky, o Com sa neraz

16 Buropol, 2020. Exploiting Isolation: Sexual predators increasingly targeting children
during CovID pandemic [online]. europol.europa.eu. Dostupné
na: https://www.europol.europa.eu/media-press/newsroom/news/exploiting-isolation-
sexual-predators-increasingly-targeting-children-during-covid-pandemic [Citované 11.
5.2025].
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dozvedame z médii. Obzvlast’ chilostivé ¢i trapne prispevky o detoch sa mézu
stat’ zdrojom posmechu, Sikany alebo psychickej ujmy pre dieta v budtcnosti.!”

e  Zneuzitie idajov tretimi stranami: udaje o detoch maji hodnotu aj
pre komercné subjekty. Hoci spractvanie osobnych udajov podlieha pravnym
obmedzeniam (GDPR a pod.), verejne pristupné Gdaje na internete sa casto
vymykaju plnej kontrole a nie je vzdy zrejmé, kto vSetko sa k nim dostane a na
aké ucely ich pouzije. Zdielanim udajov o dietati tak rodi¢ia
potencialne oslabuji ochranu osobnych udajov dietat’a, ¢o méze mat’ dopad na
jeho sukromie i po pravnej stranke.

Vzhl'adom na uvedené rizika Coraz viac odbornych hlasov vyzyva
rodicov k zodpovednejSiemu pristupu. Odportica sa napriklad minimalizovat’
digitalnu stopu deti, teda zdiel'at’ menej informaécii, pripadne vyuzivat’ sikromné
kanaly s prisne obmedzenym okruhom prijemcov (uzavreté skupiny, sikromné
albumy chranené heslom a pod.). Rodi¢ia by mali vzdy zohl'adiiovat’ aj budice
emocionalne dosledky pre diet’a v pripade, ze ono samotné, jeho rovesnici alebo
tretie osoby budu v budticnosti schopné zdiel'any obsah vidiet.

3 Pravny ramec ochrany deti v digitilnom priestore

Najdolezitejsim pravom suvisiacim so sharentingom je v prvom rade
pravo diet'at’a na sikromie. Na druhej strane v§ak ochrana tohto prava méze byt’
v konflikte s pravami rodi¢ov, konkrétne s pravom na slobodu prejavu a pravom
na reSpektovanie rodinného Zivota.

Medzinarodné pravo jednozna¢ne uznava pravo dietata na sikromie a
ochranu pred neopravnenym zasahovanim. Dohovor OSN o pravach diet'ata v
¢lanku 16 stanovuje, Ze ,, Ziadne dieta nesmie byt vystavené svojvolnému alebo
nezakonnému  zasahovaniu do jeho sukromia, rodiny, domova, i

17BESSANT, C., 2018. Sharenting: balancing the conflicting rights between parents and
children. Communications Law, vol. 23, no. 1, s. 2.
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korespondencie“!® a zarovefi garantuje pravo diet'at’a na zakonnt ochranu pred

takymito zasahmi. Znamena, to, Ze aj rodiCia zdiel'anim osobnych informacii
alebo fotografii dietata mézu neumyselne porusovat’ tento princip. Zaroven
Dohovor v ¢lanku 3 zdoraziwje, Zze, najlepsi zdujem dietata musi byt
primarnym hladiskom pri vSetkych cinnostiach sivisiacich s detmi.””® Z
pohladu sharentingu spada pod pojem sukromia viacero aspektov, ale na
ilustraciu uvedieme len tie najcastejsie.

V prvom rade sa pojem sukromny zivot vzt'ahuje na Casti osobnej
identity, ako je meno & vzhl'ad.?® ESLP uviedol, Ze najmé ochrana vzhl'adu
osoby je nevyhnutnd pre jej osobny rozvoj, kedZze: ,,..vzhlad cloveka
predstavuje jeden z hlavnych atributov jeho osobnosti, pretoze odhaluje jeho
Jjedinecné viastnosti a odlisuje ho od jeho rovesnikov. “?! Zasahom do stikromia
moze byt aj zverejnenie neutralnej fotografie, ak je doplnena prispevkom, ktory
je sposobily negativne ovplyvnit' dotknutli osobu.?? Zverejiiovanie videi a
fotografii deti rodi¢émi bez ich sthlasu preto mozno bezpochyby zaradit’ do
rozsahu prava na sukromie. Sucast'ou prava na sukromie je zaroven aj urcita
miera kontroly, ktord ma ¢lovek nad informaciami tykajucimi sa jeho osoby. To
znamena, ze mdze inym umoznit’ pristup k osobnym tdajom, alebo ho naopak
zakazat, mbze rozhodnut’ o ich zverejneni a podobne.?* Deti samozrejme samé
suhlas so zdielanim informacii Casto fakticky nemdzu vyjadrit’, ¢i uz pre

18 &1. 16 Dohovoru o pravach dietat’a, 1989.
19 ¢1. 3 Dohovoru o pravach dietat’a, 1989.

20 European Court of Human Rights, 2022. Guide on Article 8 of the European
Convention on Human Rights: Right to respect for private and family life, home and
correspondence [online]. Strasbourg: ECHR. Dostupné
na: https://www.echr.coe.int/documents/d/echr/guide_art 8 eng [Cit. 11.5.2025]. s. 48.

21 Tamtiez, s.49.
22 TamtieZ

23 FENTON-GLYNN, C., 2020. Children and the European Court of Human Rights.
Oxford: Oxford University Press, s. 46—47.
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nedostatok veku, alebo duSevnej vyspelosti. Aj z tohto pohladu moéze
praktizovanie sharentingu zasahovat’ do stikromia dietat’a. Zaroven je dolezité
uviest, Ze pravo na sikromie ma v pripade deti svoju osobitni podobu. Je to z
toho dovodu, Ze vyznamnu ulohu tu zohravaju aj osoby zodpovedné za vychovu
dietata, ktoré su opravnené usmeriiovat vykon tohto prava, v rozsahu
zodpovedajucom vyvojovému S$tadiu dietata. Na druhej strane vSak aj tieto
osoby maju povinnost’ reSpektovat’ ochranu prava dietat’a na sukromie. Zdkonna
uprava rodi¢ovskych prav by preto mala okrem iného zabezpecit,, Ze tieto prava
nebudi vykonavané spdsobom zasahujucim do sukromia dietata.’* V
prelomovom rozsudku Reklos a Davourlis proti Grécku ESUP potvrdil, ze
rodi¢ia maju pravo rozhodovat’ za svoje deti v otazkach ich sukromia pokial
samy deti nie st schopné vlastného rozhodnutia, a ochrana ich stikromia ma
prednost’ aj pred zdanlivo neskodnym zdsahom.?® V danom pripade rodiia
vystupovali ako straZcovia tidajov diet’at’a, nie ako ich narusitelia. Tento doraz
na rodi¢ovsky suhlas ako podmienku zverejnenia udajov dietat’a vSak zaroven
nastoluje otazku, ¢o ak je to prave rodi¢, kto citlivé informacie o dietati
zverejiuje?

V tomto pripade je situdcia paradoxna, pretoze rodi¢ ma chranit
osobnostné prava dietata, no zaroven to moéze byt on sam, kto do nich
zasahuje prostrednictvom sharentingu.?® Z tohto ddvodu niektori autori
upozoriuju, Ze pravna uprava postavena vylucne na rodicovskom sthlase (napr.
koncepcia rodicovského sthlasu podla GDPR pri spracovani udajov deti)
nemusi dostatocne chranit’ najleps$i zaujem dietat’a, ak samotni rodicia konaji v

24 DUSKOVA, Z., HOFSCHNEIDEROVA, J. a KOURILOVA, J., 2021. Umluva o
pravech ditéte: komentar. Praha: Wolters Kluwer. s. 247

25 Reklos a Davouris proti Grécku, rozsudok Europského sadu pre Iudské prava, 15.
1.2009, €. staznosti 1234/05.

26 Garayova, L. (2025). Legal protections for children in refugee and migrant crises in
Central and Eastern Europe. Frontiers in Political Science, 7, Article 1585607, 1-13.
https://doi.org/10.3389/fp0s.2025.1585607
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rozpore s tymto zdujmom.?”’” V konecnom doésledku moéZze nekontrolované
publikovanie informacii o dietati rodi€om narusit psychicka integritu,
autondmiu a dostojnost’ diet'at’a.?® Pravna tiprava v sGi¢asnosti predpoklada, ze
rodic¢ia budu sukromie svojich deti chranit’, nie ohrozovat’. Niektoré $taty uz
rozpoznali potrebu riesit aj situacie, ked rodi¢ sam zasiahne do sukromia
dietat’a. Slovensko, najmi jeho prislu$né institucie, zatial’ nevenuju tomuto
globalnemu fenoménu primerana pozornost’.

Dolezitym doplnenim je VSeobecny komentar Vyboru OSN pre prava
dietat’a ¢. 25, ktory prvy raz otvorene uznava, ze digitalne prostredie predstavuje
nové riziko pre sukromie deti a vyzyva Staty aj rodicov, aby venovali pozornost’
ochrane detskej digitalnej identity. Vybor varuje, Ze ohrozenie moze pramenit
aj od blizkych osob (napriklad rodi¢ov) a zdoraziuje potrebu vzdelavania
rodicov o ochrane deti online, o nutnosti reSpektovat sukromie, vyvoj,
samostatnost’ a schopnosti deti v suvislosti s ich aktivitou na internete. Vybor
OSN odporuca, aby Staty prijali opatrenia na lepS$iu ochranu deti pred
nadmernym zdiel'anim ich osobnych tidajov. Okrem iného zdoéraziuje, Ze ak je
vyzadovany suhlas so spracuvanim osobnych udajov dietata, mal by
byt informovany a slobodne udeleny samotnym dietatom pokial je toho
vzhl'adom na vek schopné. Ak stihlas v mene dietata udel'uje rodi¢, Staty by
mali zabezpecit, Ze dieta bude do rozhodovania primerane zapojené.? Tieto
medzinarodné usmernenia signalizuju, Ze ochrana sukromia deti v online
prostredi je Coraz vnimanejsia ako sucast’ zavéizkov §tatov chranit’ prava diet'at’a.

27 SORENSEN, 8., 2016. Protecting Children’s Rights to Privacy in the Digital Age:
Parents as Trustees of Children’s Rights. Children’s Legal Rights Journal, vol. 36, no. 3,
s. 157.

28 GLIGORIJEVIC, J., 2019. Children’s Privacy: The Role of Parental Control and
Consent. Human Rights Law Review, vol. 19, no. 2, s. 227-229.

2 Committee on the Rights of the Child, 2021. General comment No. 25 (2021) on
children’s rights in relation to the digital environment (CRC/C/GC/25) [online]. Geneva:
Office of the United Nations High Commissioner for Human Rights. [cit. 17. 5. 2025].
Dostupné na: https://mezisoudy.cz/databaze-judikatury/detail-rozhodnuti/3fébe1 19-
7a2d-11ee-8ac4-cced40779481 obecny-komentar-c-25-2021-0-pravech-deti-v-
souvislosti-s-digitalnim-prostredim.
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Osobitni zmienku si zaslizi Rada Eurdpy, ktora vydala viacero
odporucani tykajucich sa prav deti v digitilnom prostredi. Vybor ministrov
Rady Europy v Odporucani CM/Rec(2018)7 zdéraziuje, ze deti maju aj v
digitdlnom prostredi pravo na ochranu osobnych tdajov a sukromia, pricom
vyslovne uvadza, ze aktéri ako rodicia si musia uvedomovat’ a reSpektovat’ tieto
prava dietat’a. Odportcanie tiez vola po osvete, rodi¢ia by mali byt’ informovani
o moznych doésledkoch zdiel'ania udajov o detoch a detom by sa mali rozvijat’
zruénosti ochrany vlastného sukromia online.’® Hoci odpori¢ania nemaju
pravnu zavaznost, predstavujil medzinarodne uznavany Standard, ku ktorému sa
Clenské Staty zaviazali.

Z hladiska zavdazného eurdpskeho prava ma mimoriadny
vyznam legislativa EU o ochrane osobnych udajov, konkrétne Vieobecné
nariadenie EU o ochrane tudajov 2016/679 (GDPR). Recital 38 GDPR priznava,
ze deti si menej uvedomuju riziké spracovania osobnych udajov a ,,vyzaduju si
osobitnu ochranu®. Medzi mechanizmy osobitnej ochrany patria ¢lanok 8 GDPR
(obmedzenie veku pre sthlas — predvolené 16 rokov, nizSie hranice podla
vnutrostatnych Uprav, minimalne 13 rokov) alebo ¢lanok 17 GDPR (pravo na
vymaz Gdajov dietat’a, s moznost'ou odvolat’ rodicom udeleny suhlas). V ¢lanku
5 GDPR stanovuje zasadu minimalizacie udajov a ¢lanok 25 princip ,,privacy by
design“, €o by malo vytvarat priaznivé prostredie pre ochranu deti.’!

Napriek tymto ustanoveniam vSak GDPR v kontexte sharentingu
obshauje zasadnii medzeru. T4 spociva v tzv. domacej vynimke upravenej v
¢lanku 2 ods. 2 pism. ¢) GDPR (recital 18). Podl'a nej sa nariadenie nepouZzije
na spracuvanie osobnych tidajov fyzickou osobou v ramci vylu¢ne osobnych

30 Rada Eur6py, Committee of Ministers, 2018. Recommendation CM/Rec(2018)7 of the
Committee of Ministers to Member States on Guidelines to respect, protect and fulfil the
rights of the child in the digital environment, dostupné
online: https://rm.coe.int/guidelines-to-respect-protect-and-fulfil-the-rights-of-the-
child-in-th/16808d881a, (s. 4-7).

31 Regulation (EU) 2016/679 (General Data Protection Regulation — GDPR), Official
Journal of the European Union L 119, dostupné online: https://eur-lex.europa.eu/legal-
content/SK/TXT/PDF/?uri=CELEX:32016R0679.
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alebo domacich cinnosti. Na jednej strane, ak rodi¢ zverejiiuje fotografie Ci
informacie o dietati na svojom stikromnom profile len pre okruh rodiny a
znamych, mozno argumentovat, ze ide o spracUvanie, v rdamci vylucne
osobnych alebo domacich Ccinnosti”, na ktoré sa GDPR nevztahuje
(tzv. household exemption).* Na druhej strane, ak rodi¢ uverejiiuje obsah
verejne (napr. verejny blog, otvoreny profil na socialnej sieti, Youtube kanal a
pod.), aplikuje sa GDPR v plnom rozsahu, rodi¢ ako prevadzkovatel’ by mal mat’
pravny titul na spracuvanie udajov dietata, mal by dodrziavat zasady
minimalizécie Udajov, obmedzenia ucelu atd’. Prakticky to znamend, ze ked’
rodi¢ zdiela fotografie dietata na svojom sikromnom profile, kond ako
jednotlivec v domacej cCinnosti mimo posobnosti GDPR. Rodi¢ nie je
Hspravecom™ v zmysle GDPR, a preto GDPR neposkytuje detom priame
vymahatel'né prava voci konaniu rodiCa, ktory jeho udaje zverejnil. Inymi
slovami, GDPR posiliiuje ochranu deti vo¢i komerénym subjektom ¢i tretim
stranam, no nepontka mechanizmus, ako branit’ sikromie diet'at’a voci rodicovi

-,,spravcovi®.??

Sudny dvor Eurdpskej unie v bode 47 svojho rozsudku zo dia
6.11.2003 vo veci C-101/01 proti Bodil Lindqvist uviedol, Ze o spractivanie
vylucne osobnej alebo domaécej cinnosti nepdjde v pripade spracovania
osobnych udajov spocivajicom v ich zverejneni na internete takym sposobom,
Ze spristupnia neobmedzenému poctu 0s6b.>* V kontexte uvedeného vyplyva,
ze na pripady zverejiiovania fotografii a videi deti rodicmi na socialnych
sietach, kedy zverejiiovanim tychto osobnych tdajov na internete umoziuju
pristup Sirokej verejnosti, sa bude vztahovat’ aj vSeobecné nariadenie GDPR.
Zasadny problém vSak spoéiva v tom, ze Ziadne ustanovenie GDPR ani
vnutrostatneho prava vyslovne neriesi situaciu, ked’ rodi¢ udel’'uje sihlas
so spractivanim osobnych udajov diet’at’a v rozpore s jeho zaujmom. Pravny
poriadok teda predpoklada, ze sthlas rodica je dostato¢ny, no absentuje

32 Clanok 2 ods. 2 pism. ¢) nariadenia GDPR.

3 DONOVAN, S., 2020. ‘Sharenting’: The Forgotten Children of the GDPR. In: Peace
Human  Rights  Governance, 4(1), 35 - 59 [online].  Dostupné
na: https://doi.org/10.14658/PUPJ-PHRG-2020-1-2 [Citované 20. 5. 2025].

34 Rozsudok Stidneho dvora Eurdpskej Gnie zo dia 6. 11. 2003 vo veci C-101/01.
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moznost' kontroly jeho primeranosti alebo napravy, ak je sthlas evidentne
Skodlivy alebo zneuzity (napr. v pripade opakovaného zdielania citlivych,
ponizujucich ¢i intimnych informacii o dietati). Stojime dnes pred naliehavou
potrebou preciznejsej pravnej upravy, ktora by reflektovala digitalnu realitu a
zabezpecila zaroven efektivnejSiu ochranu deti pred nevedomym ¢i vedomym
narusanim ich sukromia rodi¢émi. Ako upozoriiuje Donovan vo svojej kritickej
analyze, napriek predsavzatiu najlepSicho zaujmu dietat’a pravna uprava de
facto ponechava rodi¢om ,,volnu ruku“ pri nakladani s digitdlnou identitou
dietata. Toto paternalistické vychodisko vsak nezohladnuje situacie, kedy
rodi¢ia nemusia mat dostatocné digitalne zrucnosti, ¢i si dostato¢ne
neuvedomujt rizika, pripadne nekonaji s plnym re$pektom k zdujmom diet’at’a.
Navyse nebola stanovena ziadna hranica, kde konéi “pravo” rodi¢a zverejnovat’
informécie a za¢ina pravo dietata na sikromie.*® Domdaca vynimka zarovett
zanechéava nerieSeny problém, Ze maloleté diet'a nemdze samotné udelit’ suhlas
ani ho odvolat. Kym dieta nedovi$i vek pravnej sposobilosti, rodi¢ de facto
udava podmienky spractivania udajov o dietati, pricom dieta nema pocas
svojho detstva redlny nastroj zalovat’ za nezdkonné zdielanie svojej podoby.*
Odportcania GDPR st tak v domacom prostredi znaéne oslabené, pricom
predpoklad, Zze rodi¢ia vzdy konaji v najlepSom zaujme dietat’a nereflektuje
situdcie, ked’ rodic¢ia nedisponuju dostatoénymi digitalnymi kompetenciami ¢i
reSpektom k zaujmom dietata, pripadne ich digitalna aktivita moéze byt
Skodliva.

Napriek uvedenym medzeram, GDPR formalne prizniva detom
viaceré prava a poskytuje Ciastoéni ochranu pred sharentingom, avSak ich
vynutenie voc¢i rodicom je znacne obmedzené a deti tak zostavaju v kontexte
sharentingu ,,zabudnutymi subjektmi. Napriklad, dieta ma podla ¢l. 17
GDPR pravo na vymaz, ktoré méze vyuzit', ked’ dosiahne dostatoény vek, dieta

3> DONOVAN, S., 2020. “Sharenting”: The Forgotten Children of the GDPR’. In: Peace
Human Rights Governance, 4(1), 35-59. [online]. Dostupné
na: https://doi.org/10.14658/PUPJ-PHRG-2020-1-2 [Citované 20. 5. 2025].

36 SAVIRIMUTHU, J., 2019. ,Sharenting: Parental Adoration or Public
Humiliation?", International Journal of Law and Information Technology, 27(2), s. 103-
104.
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mdze od platformy ziadat’ vymazanie fotografii ¢i prispevkov, ktoré o iom rodic¢
v minulosti zverejnil. GDPR v Recitali 65 dokonca vyslovne uvadza, ze pravo
na vymaz (,,pravo byt zabudnuty“) je relevantné najméd v pripadoch, ked
dotknuta osoba dala osobné udaje v detskom veku a neskdr si zela ich
odstranenie.’’ Toto pravo vsak neodstrani pdvodnii ujmu, ktora mohla
zverejnenim vzniknit, hoci z dlhodobého hladiska moéze zabranit’ d’alSiemu
Sireniu $kodlivého obsahu ¢innost’ GDPR v kontexte sharentingu teda naraza na
praktické limity. V ¢ase, ked’ rodi¢ia Gidaje zverejiuji, dieta neméd moznost’
zasiahnut,, pricom ked’ uz ti moznost’ neskdr ma, skoda mdze byt rozsirena.
Popri GDPR vstupil nedavno do platnosti aj Akt o digitalnych sluzbach (Digital
Services Act, DSA), nariadenie (EU) 2022/2065, uc¢inny od roku 2024, ktory
upravuje povinnosti online platforiem z hladiska bezpecnosti uzivatelov a
Sirenia obsahu, pricom ukladd velkym online platformam povinnost
posudzovat’ rizika vratane tych tykajucich sa deti a implementovat’ opatrenia na
ich ochranu (napr. zékaz cielenej reklamy na maloletych). Hoci DSA sharenting
priamo nedefinuje, vytvara ramec tlaku na platformy, aby zaviedli funkcie
ulah¢ujice anonymizaciu alebo rychle odstranovanie Skodlivého obsahu
tykajuceho sa deti.’®

Mozno skonstatovat, Ze europsky pravny ramec vyrazne akcentuje
pravo deti na ochranu stkromia a poskytuje im osobitni pravnu ochranu.
Sucasne vsak vychadza z predpokladu, ze rodicia konajii v najlepSom zaujme
svojich deti. Pokial’ rodi¢ia tento zaujem skutocne reSpektuju, legislativny
ramec , od medzinarodnych principov cez nariadenie GDPR az po vnutrostatne

37 Regulation EU 2016/679 (General Data Protection Regulation — GDPR), Official
Journal of the European Union L 119, dostupné online: https://eur-lex.europa.cu/legal-
content/SK/TXT/PDF/?uri=CELEX:32016R0679, (€l. 2, ods. 2 pism. ¢), recitaly 17, 18,
38, 65).

¥  SAVIRIMUTHU, J., 2019. ,Sharenting: Parental Adoration or Public
Humiliation?, International Journal of Law and Information Technology,27(2), s. 103-
104.
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préavo, smeruje k tomu, aby ochranu prav deti efektivne zabezpetil.** V pripade
sharentingu sa vSak ukazuje urcity rozpor, ked’ rodi¢ sam prekraCuje zaujem
dietata. V stCasnej pravnej Uprave absentuje UCinny pravny nastroj,
prostrednictvom ktorého by dieta mohlo chréanit’ svoje pravo na stikromie voci
zasahom zo strany rodica, napriklad formou stdneho prikazu na stiahnutie
prispevku. Slovenska pravna uprava pritom doposial nema Specifické
ustanovenia pre sharenting, spolicha sa len na vSeobecntl ochranu osobnosti a
rodinné pravo, ¢o v praxi Casto znamend, ze efektivna ochrana deti zavisi
predovsetkym od dobrej vole a informovanosti rodicov. Slovensky pravny
poriadok implementoval GDPR vratane vekovej hranice 16 rokov na udelenie
sthlasu, no absentuje $pecifické usmernenie k sharentingu, pricom ochrana deti
v digitalnom priestore je tak primarne zalozena na preventivnom podsobeni
azvySovani povedomia rodi¢ov.** Zahrani¢na prax priniesla precedentné
pripady, napriklad rozhodnutie talianskeho stidu z roku 2017 zakazujtice matke
zverejiiovat’ fotografie syna pod hrozbou pokuty, ¢i rakisky pripad stiahnutia
detskych fotografii na ziadost' uz plnoletého dietata. NajprogresivnejSiu
legislativnu reakciu vSak predstavuje Franctizsko, ktoré v roku 2024 prijalo
zakon ¢. 2024-120, upravujuci prava deti na digitdlnu identitu, ukladajici
rodicom povinnosti pri spravovani osobnych udajov deti a posiliujici
pravomoci uradu CNIL. V Slovenskej republike vsak nad’alej chyba efektivny
legislativny mechanizmus umoziujuci ochranit’ dieta pred neziaducim
zdiel'anim zo strany rodi¢a, ¢o v porovnani so zahrani¢nymi trendmi predstavuje
vyrazne zaostavanie v oblasti ochrany prav dietat’a v online priestore.

4 Nedostatky sucasnej pravnej ochrany a mozné legislativne rieSenia

3% KARPAT, A. (2013). Pravo rodinnych prislusnikov pracovnikov pohybovat’ sa a
zdrziavat’ sa v ramci uzemia ¢lenskych Statov. In M. Kuril (Ed.), Legislativne zmeny v
Zakonniku prace v rokoch 2011-2013 (pp. 12—18). Bratislava, Slovakia: Merkury. ISBN
978-80-89458-26-4.

40 GARAYOVA, L. (2024). The best interests of the child principle. Central European
Academy Law Review, 2(1), 9-28. https://doi.org/10.62733/2024.1.9-28
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Z uvedeného prehl'adu vyplyva, Ze existujiuci pravny rdmec obsahuje
niekol’ko vyznamnych nedostatkov. Medzi najzavaznejSie patria absencia
legislativnej upravy pozadujucej citlivé zaobchadzanie s udajmi o dietati,
domaca vynimka GDPR a nemoznost’ dietata samostatne vystupovat proti
rodi¢ovi vo veciach osobnych tdajov a sukromia. Ide o oblast, v ktorej nie je
fakticky moZné uplatnit’ bezné pravne prostriedky rieSenia sporov. *'Nielenze
malé deti nie st realne schopné o takomto sposobe obrany vobec uvazovat, ale
prekazkou zostava aj ich procesna nespdsobilost’. Tieto medzery naznacuji
potrebu komplexného  pristupu skladajuceho sa z legislativnych aj
nelegislativnych krokov, pricom treba brat’ ohl'ad na citlivii povahu problému,
nakol’ko ide o zasah do rodicovskej slobody, ktory vSak sleduje ochranu diet'at’a.

Mozno uvazovat’ o nasledujicich opatreniach a pristupoch:

. Explicitna pravna  dprava: niektor¢  krajiny idd  cestou
$pecializovaného zakona. InSpirdciou je uz spominané Franctzsko. Zakon
¢.2024-120 z februara 2024 pripomina, ze dieta ma pravo na svoju podobu a
digitalnu identitu a rodicia st az do dospelosti spoluzodpovedni za jej ochranu.
Zakon tam vymedzil fotografie a videa deti ako osobné idaje dietat’a, priCom
diet'a ma pravo na pristup k tymto tidajom, na ich opravu ¢i vymaz a rodicia su
povinni tieto prava re$pektovat’.*> Ak dieta pozaduje odstranenie neprijemnych
fotografii, rodi¢ je zakonne viazany konat’ v jeho najlepSom zaujme. Franctizsky
indpektor ochrany tdajov (CNIL) méze v pripade nutnosti vybavit' stdne
konanie na okamzité odstranenie. Slovensko by mohlo uvazovat’ o podobnej
uprave. Napriklad by sa mohlo do zakona o rodine doplnit’ ustanovenie, Ze
sucastou riadnej starostlivosti o dieta je aj reSpektovanie jeho sukromia a

4 SEHNALEK, D., 2023. Sharenting and Children’s Privacy Protection in International,
EU, and Czech Law: Parents, Stop Sharing! Thank You, Your Children. Central
European Journal of Comparative Law, 4(1), pp. 111-132.

42 DANSAC LE CLERC, M. and LEPERTOIS, J., 2024. France introduces new law to
enhance the protection of children's rights in France. Connect on Tech. [online] Dostupné
na: https://connectontech.bakermckenzie.com/france-introduces-new-law-to-enhance-
the-protection-of-childrens-rights-in-france/ [citované 30.5.2025].
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dostojnosti v online priestore. Pri opakovanom porusovani tohto principu mozno
povazovat’ konanie rodica za ohrozenie dietata. Cielom legislativy by nebolo
plosne sankcionovat’ kazdého rodica za zdiel'anie fotky diet'at’a, ale skor vytycit
medze a dat’ do rik nastroj ked’ d6jde k zjavne neprimeranému konaniu.

o Posilnenie postavenia diet’at’a: aj bez novej legislativy by sa dali
vyuzit’ si¢asné institity, napr. ulah¢ila by sa ¢innost’ orgadnov socialnopravnej
ochrany deti a socialnej kurately, ktoré by na podnet mohli rodi¢a upozornit’ ¢i
vyzvat na napravu, pripadne iniciovat’ sidne konanie na obmedzenie prav, ak
by nadmerné zdiel'anie objektivne $kodilo dietatu. Rovnako by stalo za tivahu
posilnit  postavenie = samotného  dietata v procese.  Napriklad
umoznit’ komisarovi pre deti vstupovat do konania v zaujme dietata alebo
podavat’ podnety ked sa dozvie o vaznom zasahu do osobnostnych prav
maloletého. Tieto opatrenia by vytvorili systémovil oporu pre pripady, ked
rodicia zlyhaju v sebareflexii a nechrania diet'a pred désledkami svojho konania
na internete.

e Revizia pristupu GDPR na eurdopskej urovni: zmena europskej
legislativy by bola ¢asovo narocnd, ale mozno by stilo za vahu iniciovat
diskusiu na pode EU o ziizeni domacej vynimky v pripadoch, ked” ide o ochranu
prav dietat’a. Napriklad doplnit’ vyslovne, ze ak je spracuvanie udajov dietat’a
realizované rodiCom, ale s i€¢inkami mimo Cisto osobnej sféry (napr. verejne
pristupné prispevky), nemalo by spadat’ pod Gplna vynimku.

e Vzdelavanie a osvetové aktivity: prevenéné opatrenia si kIi¢ové,
lebo najlepsim rieSenim je, aby rodicia porozumeli rizikdm a sami sa regulovali.
Stat, urady alebo mimovladne organizicie by mali podporovat kampane a
prirucky ,,bezpecného sharentingu®. Zdoéraznenie konceptu rodica ako ,,spravcu
digitalnej identity dietata moze zmenit' perspektivu, namiesto autoritativneho
vlastnictva informacii by rodi¢ vnimal svoju ulohu ako doc¢asného opatrovnika
prav dietata. Urad na ochranu osobnych tidajov alebo komisar pre deti by mohli
spolupracovat’ s médiami a Skolami, S$irit’ osvetu, poskytovat’ usmernenia a

prave tym budovat’ kultiru reSpektu k pravam deti online.

e Ulohy sidov a ombudsmanov: aj bez novych zakonov méozu sady
aplikovat’ existujuce principy na nové situacie. V konaniach vo veciach
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starostlivosti sidu o maloletych by sa mohli do rodi¢ovskych dohdd ukladat’
podmienky ,online stikromia dietata“, najmd ak jeden z rodiCov namieta
sharenting druhého. Tiez v civilnych sporoch o ochranu osobnosti by mohli
vyniest’ rozhodnutia, ktoré uznaji neopravnenost’ urc¢itych foriem sharentingu a
priznaji detom narok na satisfakciu. Takéto precedensy by posobili preventivne
na ostatnych rodicov. Podobne komisar pre deti by mohol riesit’ podnety deti,
ktoré sa citia poskodené sharentingom, sprostredkovat’ mediaciu ¢i priamo
iniciovat’ legislativne zmeny.

e  Medzinarodna spolupraca a diskusia: Vzhl'adom na to, Ze fenomén
je globélny, je dolezité sledovat’ zahrani¢nu prax. V ostatnom obdobi
zaznamenali §ir§iu pozornost’ napriklad rozhodnutie talianskeho sudu (2017) ¢i
nemeckych organov o zdkaze uréitého sharentingu v rimci rodinného spor.** Aj
v Ceskej republike sa ¢oraz viac diskutuje o potrebe pravnych zasahov pri
extrémnom zverejiiovani. Medzinarodné zdielanie poznatkov by mohlo
urychlit’ prijimanie novych opatreni.

Zaver

Fenomén sharentingu ukazuje, ze digitalny vek prinasa nové kolizie
medzi pravami a slobodami na aké tradicné pravo nebolo plne pripravené. Deti
ako najzranitel'nej$i Gcastnici digitalneho priestoru Casto t'ahaji za kratsi koniec,
pokial’ ide o ochranu ich sukromia a identity. Paradoxne aj vo vztahu k tym,
ktori by ich mali chranit’ najviac — k rodicom. Nasa analyza odhalila, Ze su¢asny
pravny radmec, ¢i uz medzindrodny, eurdopsky alebo slovensky, obsahuje
viacero nedostatkov. Hoci zakladné principy, ako pravo na stikromie, ¢i najlepsi
zaujem dietata su formalne uznané, v praktickej rovine chybaju efektivne
mechanizmy, ako ich situaciach sharentingu presadit’.

4 Tribunale di Roma, 2017. Rozhodnutie &  39913/2015, dostupné
na: https://www.euronews.com/2018/01/09/mum-faces-10-000-fine-if-she-shares-
pictures-of-her-son-online.
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O tom, Ze sa tato problematika dostava do centra pozornosti svedci
Vseobecny komentar OSN €. 25 (2021), odporuc¢ania Rady Eurdpy z roku 2018,
¢i prickopnicka francuzska legislativa v roku 2024. Ide o signal, Ze ochrana deti
v digitdlnom prostredi sa stiva medzinarodnou prioritou a Ze existuje vola
hl'adat’ nové rieSenia. Pre Slovensku republiku z toho vyplyva potreba nezostat’
pozadu. Bolo by ziaduce zacat’ odbornu diskusiu o tom, ako upravit’ nase zakony
tak, aby lepSie reflektovali digitdlnu realitu rodinného Zzivota. Zaroven je
nevyhnutné investovat’ do osvety, pretoze informovany a uvedomely rodic je
totiZ najlepSou prevenciou.

Zaverom mozno konstatovat’, ze digitalna stopa deti vznikajuca vdaka
sharentingu predstavuje vyznamnu vyzvu pre pravnu ochranu deti v 21. storoci.
Nie je to neprekonatel'na vyzva, ako sme uviedli, existuje mnozstvo moznych
opatreni od legislativnych zmien po mikké nastroje. Zakladom je uznat’, Ze
diet'a ma pravo rozhodovat’ o svojej digitalnej podobe a Ze aj tento aspekt jeho
stukromia ma mat’ pravnu ochranu porovnatel'nu s ochranou fyzickej integrity ¢i
vzdelania. Rodi¢ia by mali byt vedeni k chapaniu, ze v digitilnom svete
vystupuji nielen ako zakonni zastupcovia, ale aj ako spravcovia digitalnej
identity svojich deti. Pravny ramec by potom mal pontknut’ detom realne
zaruky a prostriedky ochrany prave v tych pripadoch, ked’ dovera rodica ako
opatrovatela nie je naplnend. Velky vyznam pre budici vyvoj danej
problematiky preto zohravaju najmé sudy a ich vyklad najlepSiecho zaujmu
dietat’a v suvislosti so sharentingom.
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PRAVO NA ZDRAVOTNU STAROSTLIVOST A
PRAVO NA VZDELANIE MIGRUJUCICH
PRACOVNIKOV BEZ DOKUMENTOV A ICH
RODINNYCH PRISLUSNIKOV

Dominika Moravcovd'

Abstrakt

Neregulované pohyby migrujucich pracovnikov a ich rodinnych
prislusnikov smeruji aj do krajin Europskej tnie. Tato obzvlast zranitelna
skupina os6b by mala byt z nasho pohladu chranend lex specialis pravnou
upravou, ktora akcentuje na ich nepriaznivé postavenie a tazku zivotnu situaciu.
Clanok sa zaoberd pristupom tychto osob k zdravotnej starostlivosti a
indentifikuje kIicové problémy v analyzovanej oblasti, na ktoré¢ naraza prax
v krajinach Eurdpskej tnie. V zavere ¢lanku poskytujeme ndvrh na rieSenie
identifikovanych problémov.

KPuacové slova

migrujuci pracovnik bez dokumentov, deti bez dokumentov, zdravotna
starostlivost’.
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Uvod

Trend globalizacie spdsobil pohyb pracovnych sil v podstate po celom
svete. Je prirodzené, Zze pravne vztahy vznikajice z dovodu migracie bolo
potrebné zacat' regulovat’ tak na narodnej, ako aj na nadnarodnej urovni.
Pracovna migracia nepozostava len zo zdokumentovanych a regulovanych
tokov, ale sucastou su prirodzene aj neregulované pohyby pracovnych sil.
Organizacia spojenych narodov vnimala potrebu regulacie vSetkych tychto
vzt'ahov, ¢o vyvrcholilo do prijatia Medzinarodného dohovoru o ochrane prav
vSetkych migrujucich pracovnikov a ¢lenov ich rodin (d’alej len dohovor alebo
ICRMW) vroku 1990. Tato mezinarodna zmluva je dohovorom prioritne
uréenym na ochranu vsetkych migrujucich pracovnikov a ich rodin. Tato
skupina o0s6b je samozrejme chranena aj prostrednictvom zakladnych
medzinarodnych ludskopravnych dokumentov. Dohovor ICRMW je preto
nutné vnimat’ ako lex specialis zmluvu, ktora zddraziuje ochranu migrujtcich
pracovnikov s ohl'adom na ich prirodzene slabSie postavenie v spolo¢nosti.
Doposial’ bol dohovor ratifikovany prevazne krajinami, z ktorych pradia toky
pracovnej migracie a nie do ktorych smeruju, ¢o znacne nartsa efektivitu a ucel
dohovoru v praxi. Prav, ktoré¢ vyplyvaji z dohovoru ICRMW je viacero, pre
ucely predkladaného ¢lanku sa budeme zaoberat pristupom migrujucich
pracovnikov bez dokumentov a ich rodinnych prislusnikov k zdravotnej
starostlivosti. Ide o pravo, ktoré je garantované na medzinarodnej Grovni,
uniovym acquis aj vnutro§tatnou legislativou ¢lenskych §tatov. V tejto oblasti,
aj ked’ to niektoré $taty mozno nepripustajiu, ICRMW neprinasa nestandardne
rozsiahle prava navysSe, ktoré by uz nemali byt de lege lata garantované na
zéklade legislativ Clenskych Stitov a vSeobecnych T'udskopravnych
dokumentov.

Predkladany c¢lanok sa zaobera pristupom k pravu na zdravotnu
starostlivost’ len tych migrujucich pracovnikov, kori sa nachadzaji
v neregulovanej pozicii. Prave tato skupina migrujacich pracovnikov je z nasho
pohladu najviac zranitel'nou. Tieto osoby byvaju casto obetou vykoristovania,
nevyhodnych pracovnych podmienok a prace za odmenu v naturdlidch (ako
napriklad za byvanie, stravu a pod.). Vyskumy preukazuji, ze takmer vsetci
opytani migrujuci pracovnici bez dokumentov pracuji za minimalne, resp. aj
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ziadne finan¢né ohodnotenie. S0 obetami vykoristovania svojich
zamestnavatelov, pracuji v nevyhovujicich pracovnych podmienkach
nereflektujucich na bezpecnost’ a ochranu zdravia pri praci (d’alej len BOZP),
samotny vykon prace moze byt ilegalneho charakteru, ziju v nevyhovujicich
podmienkach, casto vznika hlbokd zavislost spdsobend ubytovanim a
stravovanim priamo u zamestnavatel'a.? Z ich nevyhodnej situcie sa nedokazu
dostat’, nakolko si uvedomuju svoj zamestnanecky status a nelegdlny pobyt
v krajine. Strach z vyhostenia a sankcionovania sposobuje, Ze svoju tazku
situaciu nie st schopni vyriesit. Sme toho nazoru, Ze prave tato skupina osob by
mala byt najviac chranend na medzinarodnej Grovni spomedzi vSetkych
migrujucich pracovnikov. Zatial' ¢o zraniteI'né skupiny ako st deti, osoby so
zdravotnym postihnutim, osoby star$ieho veku a pod. prirodzene vnimame ako
slabsie a prechovavame k nim protektivny pristup, migrantov bez dokumentov
v spolo¢nosti vnimame skor ako nezelany jav nelegalneho charakteru. ICRMW
je vbbec prvy dokument na medzinarodnej urovni, ktory zdoraznil potrebu
ochrany prav aj migrujucich pracovnikov bez dokumentov, ¢o je v podstate aj
jednym z doévodov, preo nemal ratifikaény uspech v niektorych krajinach EU.
Napriek odporacaniam zo strany OSN a pociato¢nym pozitivnym pristupom zo
strany EU, dodnes nedoslo k ratifikacii dohovoru ani na unijnej Grovni a ani
medzi ¢lenskymi $tatmi EU. Dovodov, pre ktoré nedoslo k ratifikécii je viacero.

Clanok sa venuje hodnoteniu vybranej témy v kontexte pravneho
ramca na nadnarovnej urovni, v uniovom acquis aj ICRMW a poskytuje aj
priezer zakladnych problémov z oblasti prava na zdravotn starostlivost’
pracovnikov bez dokumentov a ich rodinnych prislusnikov v Eurdpskej Unii.
Tato oblast’ sme si vybrali prave preto, ze si myslime, Ze pri migrujucich
pracovnikoch bez dokumentov dochddza k najvdcSiemu zanedbavaniu
zdravotnej starostlivosti. Strach z odhalenia nelegalneho statusu méze byt
natol’ko silny, Ze st ochotni zanedbat’ Castokrat vazny zdravotny stav s cielom

2 European union agency for fundamental rights, 2019. Protecting migrant workers from
exploitation in the EU: workers’s perspective. Luxembourg: Publications Office of the
European Union, 2019. ISBN 978-92-9474-597-2. [online] Available on the Internet:
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2019-severe-labour-exploitation-
workers-perspectives_en.pdf [cit. 01.05.2022].
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neodhalit ich ilegalny pracovny pomer v krajine. Clanok sa zaobera aj
viacerymi praktickymi pripadmi z roznych &lenskych krajin EU.

Hlavnym ciel'om predkladaného ¢lanku je analyza prava na zdravotni
starostlivost’ migrujicich pracovnikov bez dokumentov a ich rodinnych
prislugnikov v ramci EU. Zameriavame sa na poskytnutie pravneho ramca
ochrany a nasledni komparaciu s pristupom k tymto pravam v praxi. Na
pozitivnych aj negativnych pripadoch z praxe krajin EU budeme identifikovat
pristupy, ktoré sa z nasho pohladu javia ako efektivne a uc¢inné a spdsobilé
zvladnut’ rieSenie aj na celounijnej urovni. Parcidlnym cielom je aj vyjadrenie
podpory ratifikacii ICRMW a to, samozrejme, nie len v stvislosti
s analyzovanymi pravami. V zavere Clanku navrhneme rieSenie, ktoré by
z nasho pohladu v tejto, eventualne v modifikovanej forme, bolo efektivne pre
zabezpeCenie pristupu migrujicich pracovnikov bez dokumentov a ich
rodinnych prislusnikov k pravu na zdravotnu starostlivost’.

1. Migrujici pracovnici bez dokumentov a ich postavenie

Migrujuci pracovnik bez dokumentov, v kontexte EU, je pracovnik z tretej
krajny a jeho rodinni prislusnici, ktori bud’ vstapili do krajiny bez povolenia,
alebo ich pravo na pobyt zaniklo. Dalej sii to osoby, ktoré nesplnili podmienky
povolenia, pracovni migranti, ktori stratili zamestnanie, na ktoré sa viazalo
povolenie, rodinni prislusnici migrantov po skonéeni manzelského zvizku a
podobne. Ako moézeme vidiet', sposobov, ktorymi sa dostanu tieto osoby do
pozicie bez dokumentov je v praxi viacero.’ Poukazujeme na to, Ze ide teda nie
len o tych pracovnikov, ktori sa nachadzaju od pociatku pobytu v krajine
v neregulovanej pozicii ale aj o tych, ktori sa nachadzaju a pracuju v krajine
dlhsiu dobu s dokumentmi a maju tu vytvorené vézby, avsak z réznych dovodov

3 DELVINO, N., SPENCER, S. 2019. Migrants with Irregular Status in Europe:
Guidance for Municipalities. University of Oxford, 2019. [online] Dostupné na internete:
https://www.compas.ox.ac.uk/wp-content/uploads/CMISE-Guidance-for-
Municipalities-Migrants-with-Irregular-Status-in-Europe.pdf [cit. 01.05.2022].
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dochadza k strate legalneho statusu a prepadnu sa do skupiny migrujucich
pracovnikov bez dokumentov.*

Viacero $tatov, autorov a rdznych zdrojov operuje s pojmom nelegalny,
resp. ilegdlny migrujici pracovnik. Organizacia PICUM upozoriiuje na
eliminaciu pojmu ilegalny migrant. Poukazuje na fakt, Ze pojem ilegalny by mal
byt pouzivany v spojitosti s c¢inmi a nie ako privlastok pre cloveka.
V nadviznosti na uvedené vyzvaju aj média a verejné a $tatne subjekty, aby
eliminovali pouzivanie tohto pejorativneho vyrazu.’ Rovnako ECRI upozoriiuje,
ze ziadna l'udska bytost’ nie je nelegalna a vyzyva k prijatiu komplexne;j stratégie
a k zabezpeCeniu ludskych prav pre vsSetkych migrujicich pracovnikov,
rovnako aj tych, ktori su bez dokumentov.°

1.1 Pravny ramec garancie prava na zdravotni starostlivost’

Pravo na zdravotnu starostlivost’ pre migrujicich pracovnikov bez
dokumentov vyplyva implicitne z viacerych ludskopravnych dokumentov.
V tejto kapitole predkladame struény prierez vSeobecnej Gpravy v réznych
dokumentoch a porovnavame to nasledne s rozsahom ochrany, ktorti poskytuje
neratifikovany dohovor ICRMW.

4 Office of the United Nations High Commissioner for Human Rights, 2011. Rights of

migrant workers in Europe [online] Dostupné na internete:
https://europe.ohchr.org/Documents/Publications/Migrant Workers.pdf [cit.
01.05.2022].

3> BALUCHOVA MARKOVIC, B. Viac ako potrebny semindr o nelegdlnej migracii
v Bratislave, In:  Prohuman. 2015. [online] Dostupné na internete:
https://www.prohuman.sk/rozvojova-pomoc/viac-ako-potrebny-seminar-o-nelegalnej-
migracii-v-bratislave [cit. 01.05.2022].

¢ Europska komisia proti rasizmu a intolerancii. Ochrana migrantov bez povolenia na
pobyt pred diskrimindciou. [online] Dostupné na internete: https://rm.coe.int/vseobecne-
politicke-odporucanie-ecri-c-16-klucove-temy-ochrana-migrant/16808b7683 [cit.
01.05.2022].



https://europe.ohchr.org/Documents/Publications/Migrant_Workers.pdf
https://www.prohuman.sk/rozvojova-pomoc/viac-ako-potrebny-seminar-o-nelegalnej-migracii-v-bratislave
https://www.prohuman.sk/rozvojova-pomoc/viac-ako-potrebny-seminar-o-nelegalnej-migracii-v-bratislave
https://rm.coe.int/vseobecne-politicke-odporucanie-ecri-c-16-klucove-temy-ochrana-migrant/16808b7683
https://rm.coe.int/vseobecne-politicke-odporucanie-ecri-c-16-klucove-temy-ochrana-migrant/16808b7683

230 | PRAVO NA ZDRAVOTNU STAROSTLIVOST A PRAVO NA VZDELANIE
MIGRUJUCICH PRACOVNIKOV BEZ DOKUMENTOV A ICH RODINNYCH
PRISLUSNIKOV

Z medzinarodného prava je nevyhnutné spomenut’ Medzinarodny pakt
o hospodarskych, socidlnych a kultrnych pravach (d’alej len ICESCR), ¢l. 12,
z ktorého vyplyva pravo na zdravotnu starostlivost’ pre vSetkych. Spominany
Clanok kladie S$taitom viazanym paktom povinnost vytvorit' také
podmienky,, ktoré by kazdému zabezpecili lekarsku pomoc a starostlivost’ v
pripade choroby“.” Vybor OSN pre hospodarske, socidlne a kultirne prava
(dalej len CESCR) uvadza, ze S$taty su v zmysle tohto clanku povinné
dodrziavat’ pravo na zdravotnu starostlivost, okrem iné¢ho aj tym, ze sa zdrzia
odopierania alebo obmedzenia rovnakého pristupu k tomuto pravu pre vsetky
osoby, vratane nelegalnych pristahovalcov k preventivnym, liecebnym a
paliativnym zdravotnym sluzbam.?

Dalsimi Pudskopravnymi dokumentmi potvrdzujucimi pravo na
zdravotnu starostlivost’ pre vSetkych sii VSeobecna deklaracia l'udskych prav,
ktord uvadza, ze kazdy méa pravo na lekarsku starostlivost® a Dohovor o
odstraneni vsetkych foriem rasovej diskriminacie, ktory v ¢l. 5(e- iv) priznava
pravo na ochranu zdravia a lieCebnu starostlivost bez diskriminacie.'® Europska
socialna charta je d’al§im kIi¢ovym dokumentom, ktory v oblasti zdravotnej
starostlivosti pomentva povinnost’ zabezpecit' bez diskriminacie primeranu

7Cl. 12, ods. 2 pism. d) Medzinarodny pakt o hospodarskych, socialnych a kultirnych
pravach

8 Committee on economic, social and cultural rights (CESCR), General Comment No.
14, The right to the highest attainable standard of health, 11 August 2000, , UN doc.
E/C.12/2000/4 (2000), para. 34 in: TOUZENIS, K., SIRONI, A. 2013. Current
challenges in the implementation of the

UN International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families. Belgium: Directorate-General for External Policies of the
Union. ISBN: 978-92-823-4685-3. [online] Dostupné na  internete:
https://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/433715/EXPO-

DROI ET%282013%29433715 EN.pdf. [cit. 01.05.2022].

9 C1. 25 Veobecna deklaracia Pudskych prav

10 C1. 5 (e-iv) Dohovor o odstraneni vietkych foriem rasovej diskriminacie
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pomoc a v pripade choroby nevyhnutnu starostlivost, ktort si stav vyzaduje a
tiez prijatie opatreni k vyliceniu pricin, ktoré by zhorSovali zdravotny stav,
prirodzene, len pokial’ je to mozné.!" Vyklad Charty je potrebné doplnit’ aj
s ohl'adom na matériu, ktorti poskytuje Eurdpsky vybor socidlnych prav, ako
vybor nezavislych expertov. Prostrednictvom kontrolnych mechanizmov
rozsiril posobnost’ tohto prava aj na migrantov vSeobecne, tj. aj na migrujucich
pracovnikov bez dokumentov.!? Zarovei podal v tejto oblasti viacero
rozhodnuti. Zaujimavym je rozhodnutie vo veci Defence for Children
International (DCI) proti Belgicku, kde Vybor deklaroval, ze zmluvné Staty
mdzu zaobchadzat s jednotlivcami rozdielne, v zavislosti od toho, ¢i sa
nachadzaji na ich Gzemi opravnene alebo nie. V nadvéznosti na spominany
¢lanok 13, uviedol Ze "legislativa alebo prax, ktora odopiera narok na lekarsku
pomoc cudzim Statnym prislusnikom na Gizemi zmluvného Statu, aj ked’ sa tam
nachadzaju nelegalne, je v rozpore s Chartou. Navyse pre ich deti potvrdil
,»pravo maloletych migrantov, ktori sa v krajine zdrziavaji nezékonne, na
zdravotnu starostlivost’ presahujucu ramec neodkladnej zdravotnej starostlivosti
a zahfiajucu primarnu a sekundarnu starostlivost, ako aj psychologicku

pomoc.“!3

Samostatnil poroznost’ si zaslizia aj deti migrujucich pracovnikov bez
dokumentov.'* Dohovor o pravach dietata v &l. 24(1) stanovuje, Ze: ,,Staty,
ktoré st zmluvnou stranou Dohovoru, uzndvaju pravo dietata na dosiahnutie

11 C1. 13 ods. 1 a &l. 11 ods. 1 Eurépska socialna charta

12 DALLI, M. 2017. Universal Health Coverage for Undocumented Migrants. The
Spanish Case. Leiden: Brill | Nijhoff. 2017. ISSN: 1385-4879. [online] Dostupné na
internete: https://www.jstor.org/stable/265578957seq=15v [cit. 03.05.2022].

13 Pripad Defence for Children International (DCI) proti Belgicku. [online] Dostupné na
internete:
https://hudoc.esc.coe.int/eng/#{"sort":["ESCPublicationDate%20Descending"],"ESCDc¢
Identifier":["cc-69-2011-dmerits-en"]} [cit. 03.05.2022].

4 GARAYOVA, L. (2025). Legal protections for children in refugee and migrant crises
in Central and Eastern Europe. Frontiers in Political Science, 7, Article 1585607, 1-13.
https://doi.org/10.3389/fp0s.2025.1585607
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najvyssie dosiahnutel'nej urovne zdravotného stavu a na vyuzivanie lieCebnych
a rehabilitaénych zariadeni. Staty, ktoré si zmluvnou stranou Dohovoru, sa
usiluji o zabezpecenie toho, aby Ziadne diet’a nebolo pozbavené svojho prava
na pristup k takym zdravotnickym sluzbam.“!> Tu uz vidime, Ze neodkladna,
resp. nevyhnutna ¢i urgentna zdravotna starostlivost’ v pripade deti je rozsirena
na vy$§iu Groven.'® Toto pravo prinalezi rovnako aj defom migrujucich
pracovnikov bez dokumentov. Eurdpsky sud pre I'udské prava (ESLP) zastava
nazor, ze vsuvoslosti s pravami, ktoré prinalezia detom, rozdielne
zaobchddzanie na zaklade imigra¢ného Statitu je spodsobilé vyvolat

diskriminaciu.'’

Kontext EU

Pravo na zdravotnu starostlivost’ je zakotvené aj v iniovom acquis.
Pravo na zdravotnu starostlivost’ je garantované ¢l. 35 Charty zakladnych prav
EU, ktory ale odkazuje na stanovenie podmienok v ramci legislativy lenskych
§tatov. Charta EU v zmysle tohto &lanku garantuje pravo na lekarsku
starostlivost, aj preventivnu'®, ¢o ide v podstate nad rdmec spominanych
prameniov medzinarodného prava, ktoré sklonuju skor spojenia ako je
nevyhnutnd, urgentna, akutna starostlivost. Upozoriiujeme, Ze nalichava a
neodkladna zdravotna staroslivost su vo svojej podstate vagne terminy

15 Cl. 14 Dohovor o pravach dietata

16 GARAYOVA, L. (2024). The best interests of the child principle. Central European
Academy Law Review, 2(1), 9-28. https://doi.org/10.62733/2024.1.9-28

17 European Union Agency for Fundamental Rights and Council of Europe, 2022.
Handbook on European law relating to the rights of the child. Luxembourg: Publications
Office of the European Union, 2022. ISBN 978-92-871-9750-4. [online] Dostupné na
internete:  https://fra.europa.eu/sites/default/files/fra_uploads/fra-coe-2022-handbook-

child-rights_en.pdf [cit. 01.05.2022]

18 &1. 35 Charta zakladnych prav EU
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sposobilé viest' k nerovnosti uplatiovania pravnych predpisov a narastaniu
neistoty migrantov bez dokumentov v tejto oblasti.'

V ramci sekundarneho prava EU, zakotvuje uréité prava migrantov bez
dokumentov tzv. navratova smernica. Z oblasti zdravotnej starostlivosti sa
v podstate dotyka len periédy pred navratom do domovského Statu a to tak, ze
priznava v tomto obdobi migrujicemu pracovnikovi, aj bez dokumentov,
urgentni zdravotnu starostlivosti, a zakladnu lie¢bu (v zavislosti od dizky ich
pobytu).2° Dalsim prametiom je napriklad Smernica o prave na zlu¢enie rodiny,
ktora sa ale v zmysle ¢l. 1 opét’ orientuje len na osoby, ktoré sa zdrziavaji na
uzemi Clenskych Statov oprdvnene, to znamend, ze kategéria migrujucich
pracovnikov bez dokumentov nemdze benefitovat’ z prav priznanych touto
smernicou.?! Rovnako napriklad Smernica o dlhodobom pobyte?, ako uvadza
aj R. Cholewinski, nielenze umozinuje ¢lenskym Staitom obmedzit' zasadu
rovnakého zaobchadzania na urcité vagne ,,zakladné vyhody®, ale tiez vyrazne
znamena, ze tieto prava udel'uje tym, ktori si uplatnili svoje pravo poziadat’ o
trvaly pobyt. Migranti, ktori nie st k tomuto kroku opravneni, nemaju narok na
tieto prava, minimélne nie v takom rozsahu.?

19 Platform for international cooperation in undocumented migrants, 2012.

Undocumented Children: Barriers to Accessing Social Rights in Europe. UN Committee
on the Rights of the Child. [online] Available on the Internet:
https://www.ohchr.org/sites/default/files/Documents/HRBodies/CRC/Discussions/2012
/Submissions/PICUM.pdf [cit. 04.05.2022].

20 (1. 14 Smernica Eurépskeho parlamentu a Rady 2008/115/ES zo 16. decembra 2008 o
spoloénych normach a postupoch ¢lenskych statov na Gcely navratu Statnych prislusnikov
tretich krajin, ktori sa neopravnene zdrziavaji na ich uzemi

21 C1. 1 Smernica Rady 2003/86/ES o prave na zli&enie rodiny

22 Smernica Rady 2003/109/ES z 25. novembra 2003 o pravnom postaveni §titnych
prislusnikov tretich krajin, ktoré sit osobami s dlhodobym pobytom

23 MACDONALD, E, CHOLEWINSKI, R., 2007. The Migrant Workers Convention in
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V tniovom acquis zial nenachazame pramen, ktory by explicitne
garatoval aspon minimalny Standard prav pre migrujicich pracovnikov bez
dokumentov a ich rodin formou lex specialis Upravy. Badame skor snahy o
potladenie prilevu neregulovanych tokov migracie a lex specialis UGpravy
venujeme skor tym migrujiicim pracovnikom, ktorych mame zaujem pritiahnut’
(napr. vysokokvalifikovana pracovna sila ztretich krajin prostrednictvom
Smernice o modrej karte?*). Je nevyhnutné si uvedomit, Ze ide o nesmierne
zranite'nt skupinu 0s6b nachadzajicich sa na naSom tizemi a preto sme nazoru,
Ze na celounijnej urovni by sme sa mali tejto otazke hlbsie venovat, aj napriek
tomu, Ze im je poskytnutd ochrana prostrednictvom spominanych najstrojov
medzinarodného prava.?’

Obzvlast’ zranitelnou skupinou su deti migrujucich pracovnikov bez
dokumentov. Uniové acquis spristupiiuje vzdelanie financované z verejnych
zdrojov vSetkym det'om z tretich krajin za rovnakych podmienok, ako Statnym
prislusnikom. Naopak, zo stvisiacich vyhod (napr. Stupendid) su paradoxne
vacsinou vylacené, hoci z naSho pohladu prave oni potrebuju benefitovat
z doplnkovych vyhod vzdelania.?® Podl'a Usmerneni EU pre presadzovanie a

Europe. France: UNESCO, 2007. Available online:
https://documentation.lastradainternational.org/lsidocs/624%20migrant_workers_1007.
pdf[cit. 01.05.2022].

24 Smernica 2009/50/ES — podmienky vstupu a pobytu $tatnych prislusnikov krajin mimo
EU na téely vysokokvalifikovaného zamestnania

25 Hassanova, R. L. (2019). Vplyv Brexitu na volny pohyb osob. In M. Siman & L.
Garayova (Eds.), VoI'ny pohyb o0s6b a vnutorny trh Eurdpskej unie 2 (pp. 85-96).
Bratislava, Slovakia: Paneuropska vysoka Skola; Euroiuris — Eurdpske pravne centrum.
ISBN 978-80-89406-26-5.

26Agentira Eurdpskej unie pre zdkladné prava a Rada Eurdpy, 2015. Prirucka o
eurépskom prave tykajiicom sa prav dietata. Luxemburg: Urad pre vydavanie publikécii
Eurdpskej unie, 2016. ISBN 978-92-871-9898-3. [online] Available on the Internet:
https://www.echr.coe.int/Documents/Handbook_rights_child SLK.pdf [cit.
03.05.2022].
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ochranu prav dietata, naprick komplexnej legislative, ,,pre miliony deti je
kazdodenna realita v ostrom rozpore s uvedenymi zavazkami a ciel'mi: deti stale
Celia vaznym hrozbam, ktoré ohrozuju ich prezitie, chybaju im moznosti na
kvalitné vzdelanie, riadnu zdravotnu a socialnu starostlivost ...“?’ Ako uvadza aj
PICUM, deti maju garantovani Specidlnu Upravu prava na zdravotnu
starostlivost’. Napriek tomu sa pristupy ¢lenskych §tatov v praxi mierne odlisuju
a opdt nie v8ade je pristup k vykonu tohto prava efektivne zabezpedeny.?®

Ked’ sa zameriame na Slovensku republiku, aj Vybor pre prava dietat’a
vo svojich Zavereénych odporucaniach ku Konsolidovanej tretej, Stvrtej a piatej
periodickej sprave Slovenska apeluje na SR aby zabezpecila, okrem iného,
prava na zdravotnu starostlivost’ deti Ziadajucich o azyl a deti utecencov.
Konkrétne ale na deti migrujucich pracovnikov neupriamuje pozornost’, napriek
tomu, ze su v znacne znevyhodnenej pozicii. V nadviznosti na tieto otazky len
odporuéa ratifikdciu ICRMW. %

Pravo na zdravotnu starostlivost’ pre migrujicich pracovnikov bez
dokumentov sme nuteni implicitne extrahovat’ zo vSeobecnych l'uskopravnych
dokumentov. Napriak uvedenej legislativnej opore v medzinarodnych

27 Usmernenia EU pre presadzovanie a ochranu prav dietata. [online] Dostupné na
internete: https://www.employment.gov.sk/files/slovensky/ministerstvo/poradne-
organy/ludske-prava-narodnostne-mensiny-rodovu-rovnost-sr/vybor-deti-
mladez/usmernenia-europskej-unie-pre-presadzovanie-a-ochranu-prav-dietata.pdf [cit.
11.05.2022].

28 Platform for international cooperation in undocumented migrants, 2012.

Undocumented Children: Barriers to Accessing Social Rights in Europe. UN Committee
on the Rights of the Child. [online] Available on the Internet:
https://www.ohchr.org/sites/default/files/Documents/HRBodies/CRC/Discussions/2012
/Submissions/PICUM.pdf [cit. 04.05.2022].

2 Vybor pre prava dietata, 2016. Zaverecné odporacania ku Konsolidovanej tretej,
Stvrtej a piatej periodickej sprave Slovenska. [online] Dostupné na internete:
https:/www.employment.gov.sk/files/slovensky/ministerstvo/konzultacne-organy/rada-
vlady-sr-ludske-prava-narodnostne-mensiny-rodovu-rovnost/vybor-deti-
mladez/dokumenty/crc_c_svk co_3-5 24197 e_sk preklad.pdf [cit. 01.05.2022].
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inStrumentoch, tiniovom acquis aj vnutrostatnej legislative, lex specialis Gprava
pre migrujucich pracovnikov a Specidlne pre tych, ktori sa nachadzaju
v neregularnej pozicii je vyslovene ziaduca. Sme nazoru, Ze vSeobecné
dokumenty nedokazu napriklad dostato¢ne reflektovat’ na potrebni ochranu
prav tychto osob, ich rodinnych prislusnikov a najméd deti migrujucich
pracovnikov bez dokumentov. Zaroven absentuje reflexia environmentalneho
aspektu migracie, hoci zmeny klimy a zhorSujuce sa zivotné podmienky v
povodnych krajinach Casto vyrazne vplyvaju na rozhodnutie migrovat’.
Rovnako nam chyba v tejto oblasti jednotny postup na tniovej Grovni.

Pristup tychto ludi k analyzovanému pravu v praxi sprevadza
mnozstvo bariér. Viaceri autori upozoriiuji, Ze v praxi méze byt vykon tychto
prav skutoéne neuspokojivy.’! Myslime si, e existuje priestor pre prijatie
dokumentu zameraného prave na tato skupinu oséb a Ze by napriek aktualnej
tiprave nebol nadbytoény. Napriek uvedenému viak EU a ani jeden z jej
Clenskych statov doposial’ nepristipil k Dohovoru ICRMW, ktory je kl'acovym
dokumentom zameranym na migrujucich pracovnikov, ako zranutel'nu skupinu
0s6b a reflektuje na potreby regulacie prav tychto l'udi.

ICRMW
ICRMW je dohovor, ktory upravuje prava migrujucich pracovnikov a

ich rodinnych prislusnikov. Ako sme spominali, ICRMW je vobec prvou
medzinarodnou zmluvou, ktora priznava zna¢nu $kalu prav pre pracovnikov bez

30 Kopeové, R. (2024). Environmentalne klamlivé vyhlasenia v kontexte prava proti
nekalej sutazi = Environmental claims ("greenwashing") in the context of the unfair
competition law. In J. Husar, R. Hu¢kova, G. Dobrovicova, D. Tres¢akova, & A. Bobenic¢
Hinto$ova (Eds.), Pravo — obchod — ekonomika (13, pp. 230-247). Kosice, Slovakia:
Univerzita Pavla Jozefa Safarika v Kogiciach, Vydavatel'stvo SafarikPress UPJS.

31 United Nations, 2020. Rights of migrant workers in Europe. Office of the High
Commissioner. [online] Available on the Internet:
https://europe.ohchr.org/Documents/Publications/Migrant Workers.pdf [cit.
01.05.2022].
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dokumentov a ich rodinnych prislusnikov. Paradoxne, s ohl'adom na to, Ze je to
najzranitel'nejSia skupina pracovnych migrantov, prave toto vnimaju viaceré
krajiny EU ako prekazku ratifkacie dohovoru. Tento argument vznieslo v roznej
podobe Rakusko, Bulharsko, Rumunsko, Dansko, Nemecko, Mad’arsko ale aj
iné ¢lenské Staty.*? V ramci tohto argumentu riesia $taty viacero parcialnych
problémov. Slovenskd republika sa napriklad odvolala na nedostatocné
rozliSenie medzi legdlnym a nelegélnym zotrvdvanim os6b na naSom tzemi.*

Dohovor priznava Siroku $kalu prav migrujicim pracovnikom a ich
rodinnym prislusnikom v Casti 3 (¢l. 8-35). Tieto prava majt garantované vsetci
pracovnici, bez ohl'adu na to, ¢i sa nachadzaju v regularnej pozicii alebo nie.
Tieto préava nasledne doplia §tvrta ¢ast’ dohovoru, ktora priznava d’lasie prava
len pre tych migrujucich pracovnikov, ktori maji zdokumentovany status. Po
dokladnom prestudovani prav vyplyvajucich z dohovoru zistujeme, ze
migrantom bez dokumentov garantuje vécSinou len tie prava, ktoré si uz
garantované prostrednictvom inych TIudskopravnych dokumentov, ktoré
priznavaju prava pre vsetky l'udské bytosti bez ohladu na to, ¢i maju status

32 PLAETEVOET, R., SIDOTI, M. 2010. Ratification of the UN Migrant Workers

Convention in the European Union: Survey on the Positions of Governments and Civil
Society Actors. Available online: https://ec.europa.eu/migrant-integration/library-
document/ratification-un-migrant-workers-convention-european-union-survey-
positions_en . [cit. 01.05.2022].

3 Priebezny stav plnenia odpora¢ani adresovanych Slovenskej republike v ramci 2. kola
univerzalneho periodického hodnotenia predkladany v polovici hodnotiaceho cyklu, M4j
2016. Available online:
https://www.google.com/url?esrc=s&q=&rct=j&sa=U &url=https://www.slov-
lex.sk/legislativne-

procesy%3Fp_p_id%3DprocessDetail WAR_portletsel%26p_p_lifecycle%3D2%26p
p_state%3Dnormal%26p_p_mode%3Dview%26p_p_cacheability%3Dcachel.evelPage
%26p_p_col id%3Dcolumn-

2%26p_p_col_count%3D1%26_processDetail WAR_portletsel fileCooaddr%3DCOO
.2145.1000.3.1365637%26_processDetail WAR_portletsel file%3Dspr%25C3%25A1
va.doc%?26_processDetail WAR_portletsel action%3DgetFile&ved=2ahUKEwi119f-
3d 2AhVPs4sKHTDAC EQFnoECAgOQAg&usg=A0OvVaw3ppgjdGhZH86bAkOIStez
L [cit. 01.05.2022].
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migrujuceho pracovnika bez dokumentov alebo nie. Toto sa tyka aj vybraného
prava na vzdelanie a zdravotnu starostlivost’. Office of the United Nations High
Commissioner for Human Rights vyhotovil tabul’ku, ktora porovnava garancie
rozliénych prav dohovoru s inymi ratifikovanymi 'udskopravnymi dokumentmi
univerzalnej povahy. Tabulka dokazuje, Ze prevazna Cast’ prav, ktoré garantuje
dohovor, je uz pokrytd ingmi medzinarodnymi pravnymi inStrumentmi.>* Sme
preto nazoru, Ze ustanovenia dohovoru by si mali Staty podrobne nastudovat’ a
analyzovat’ a nasledne presne definovat’ ustanovenie, v ktorom vidia problém,
pretoze ako mdzeme vidiet’, va¢s§inu prav uz su povinné garantovat’ a [CRMW
neprind$a neakceptovatel'ne Sirokt Skalu prav pre migrujticich pracovnikov bez
dokumentov. Analyza vznesenych vyhrad s ohl'adom na konkrétne ustanovenia
dohovoru by mohla posunut’ rokovaci dialdg. Prekazky pristiipenia k dohovoru,
ktoré sa odvolavaju na neprimerane vysoké prava pre migrujucich pracovnikov
bez dokumentov nemaju na zaklade uvedeného zaklad v ustanoveniach
dohovoru. Otazkou zostava samozrejme aplikacia v praxi.

V tejto stvislosti by sme este cheeli upozornit’ na fakt, ze v pripade, Ze
niektoré zustanoveni dohovoru S$tity povazujii za neakceptovatelné, maju
moznost’ vlozit’ vyhradu pri ratifikacii, ¢im dotknuté ustanovenie nebude mat’
v tomto $tate dant pdsobnost’. Nevidime ale prekazku v tom, aby sme sa v ramci
EU ako krajiny posunuli v tejto otizke vpred a privitali pozitivne vietky
ustanovenia, ktoré zabezpecia naleziti ochranu prav zranitelnych migrujucich
pracovnikov v neregularnej pozicii. Netreba zabtdat, Ze ratifikaciou dohovoru
by boli chraneni rovnako aj nasi ob¢ania, keby vycestovali za pracou do inej
krajiny dohovoru a kde by sa mohli proti svojej voli tiez ocitnut’ v pozicii
pracovnika bez dokumentov.

3 Ako nové prava sa ukazuju len prava na konzularnu ochranu, zasielanie remitencii a
pravo na to, aby neboli ich dokumenty zniené — In: Annex V United Nations, 2020.
Rights of migrant workers in Europe. Office of the High Commissioner. [online]
Available on the Internet:
https://europe.ohchr.org/Documents/Publications/Migrant Workers.pdf [cit.
01.05.2022].
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Pre ucely c¢lanku nas zaujima oblast zdravotnej starostlivosti
migrujucich pracovnikov bez dokumentov a ich rodinnych prislusnikov.
Ratifikacia ICRMW a nasledny koordonovany jednotny postup v tejto oblasti
monitorovany Vyborom pre migrujucich pracovnikov (CMW) by znasho
pohl'adu pomohli zotriet' rozdiely v pristupoch jednotlivych Statov k tejto
problematike. Pravny zaklad tejto oblasti nachddzame v spominane;j tretej Casti
dohovoru. Cl. 28 garantuje vietkym migrujucim pracovnikom a ich rodinnym
prislusnikom pravo na akikol'vek lekarsku starostlivost, ktord je nevyhnutna
pre ich Zivot, alebo uréena k zabraneniu nenapravitelného poSkodenia ich
zdravia na zéklade rovnakého zaobchadzania s obcanmi dotknutého Statu.
Takato pohotovostna lekarska starostlivost’ neméze byt odmietnuta z dévodu
akejkol'vek nezrovnalosti v stvislosti s pobytom alebo zamestnanim. ICRMW,
ako mozeme vidiet, je v tejto otazke restriktivnejsi ako Charta EU a hovori len
o neodkladnej starostlivosti, takze moézeme povedat, ze na uniovej Urovni by
v tejto otdzke neprinalezali migrujucim pracovnikom bez dokumentov SirSie
prava, ako uz su garantované napriklad Chartou.

Niektorym krajindam sa podarilo blizSie Specifikovat’ problémové
otazky ratifikdicie ICRMW s ohl'adom na analyzované prava. Litovska vlada
napriklad v minulosti uviedla, Zze ICRMW je reStriktivnej$i ako iné
medzinarodné pravne nastroje, pretoZze neumoziuje krajindm zvolit’ si opatrenia
na implementiciu ustanoveni dohovoru (najmid v oblasti vzdeldvania,
socialnych veci a zdravotnictva). Toto si dovolime popriet’, pretoze ICRMW je
Pudskopravny dokument, ktory stanovuje skalu prav, ktoré by mali krajiny
garantovat’ pre vSetkych na svojom Gzemi a myslime si, Ze §taitom je ponechana
uvaha, akym spdsobom zabezpeCit prava z neho vyplyvajuce. Porozumenie
ustanoveni dohovoru by oslabilo tento argument na sile. Koliziu vykazovalo
napriklad aj irsko, ktoré sice malo zabezpecené pravo na vzdelanie aj pre
migrantov bez dokumentov, avSak pravo na urgentnu zdravotnu starostlivost’ sa
viazalo na poplatky.’® Déansko, ale rovnako aj iné krajiny, vyjadrili obavu z

35 Office of the United Nations High Commissioner for Human Rights, 2011. Rights of
migrant workers in Europe [online] Dostupné na internete:
https://europe.ohchr.org/Documents/Publications/Migrant Workers.pdf [cit.
01.05.2022].
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priznania prav migrujucim pracovnikom bez dokumentov, ze by tento fakt mal
vplyv na pritiahnutie nelegalnych migracnych tokov a bolo by to
kontraproduktivne vo vzt'ahu k boju proti nelegalnym pohybom smerom do
EU.3 Tento argument by bolo jednuduchsie vyvratit' ak by sme mali dostupné
data o vplyve ratifikacie na prilev neregulovanych migracnych tokov. Nakol'ko
ICRMW doposial ratifikovali najmé krajiny, z ktorych pracovna migracia pradi
a nie do ktorych smeruje, nevieme tymto sposobom preukazat’, ze by k tomu v
praxi nedoslo. Cim viak moZzeme argumentovat’ v prospech dohovoru je fakt, Ze
lex specialis Uprava aj pre migrujicich pracovnikov bez dokumentov by
nemusela byt sposobila pritiahnut’ nelegalne migra¢né toky, pretoze vécsina
upravenych prav v ICRMW uz je garantovana spominanymi pramefimi prava.

Mohlo by sa zdat’ nadbyto¢né prijimat’ lex specialis upravu, nakol'ko
teda vdcsina prav uz je garantovana inymi nastrojmi. Tymto argumentuju proti
ratifikacii aj niektoré Staty. Je ale nevyhnutné si uvedomit, Zze pristipenim
k ICRMW na uniovej Urovni sa explicitne vymedzia aj prava migrujicich
pracovnikov bez dokumentov, jasne sa v otazke vzdelania a zdravotnej
starostlivosti deklaruje, Ze sa vztahujui aj na tento okruh osdb a nasledne za
pomoci CMW ddjde podla nasho nazoru k nevyhnutnému zosuladeniu
postupov na unijnej trovni za U¢elom zabezpeCenia efektivneho pristupu
migrujucich pracovnikom k tymto pravam. Rovnako by nasledna kampan na
zvySenie informovanosti o tychto otdzkam mohla prispiet’ k jednoduchSiemu
pristupu k vybranym pravam v praxi.

V ¢lanku sme sa zatial' pokusili jednoznacne preukazat’, ze napriek
neratifikacii ICRMW, migrujici pracovnici a ich rodiny maju garantované
pravo na zdravotnu starostlivost. Efektivny pristup k tomuto pravu v praxi sa

36 PLAETEVOET, R., SIDOTI, M. 2010. Ratification of the UN Migrant Workers

Convention in the European Union: Survey on the Positions of Governments and Civil
Society Actors. Available online: https://ec.europa.eu/migrant-integration/library-
document/ratification-un-migrant-workers-convention-european-union-survey-
positions_en . [cit. 01.05.2022].
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javi v niektorych krajinach ako problematicky. V nasledujiicich castiach sa
budeme venovat’ aj konkrétnym bariéram, ktoré v praxi stazuji osobam bez
dokumentov pristup k vybranym pravam. Clinok sa bude zaoberat hlbsou
analyzou roéznych situdcii, ktoré sa spdjaji s vykonom prava na vzdelanie a
zdravotnu starostlivost’ migrujicich pracovnikov bez dokumentov a ich
rodinnych prislusnikov v krajinach EU.

1.2 Zdravotna starostlivost’ migrujucich pracovnikov bez dokumentov a
ich rodinnych prislusnikov v praxi

1.2.1 FIREWALL

Prvym krokom na ceste k zabezpeceniu prav migrujicich pracovnikov
bez dokumentov a ich rodin je zabezpecit, aby si mohli uplatnit’ svoje prava
alebo sa stazovat’ bez rizika vyhostenia. Je nevyhnutné separovat’ od seba
zlozky poskytujuce tymto osobam garantované prava a imigracné kontrolné
zlozky.”” Inymi slovami, subjekt, ktory ma zabezpeéit' v kontexte nasej témy
zdravotnu starostlivost, neméze byt zarovei zodpovedny za odhalovanie
imigraéného statusu osoby uplatiujucej si svoje prava. Hovorime tu o
povinnosti, ktorh maju jednak sukromni, jednak verejni poskytovatelia.’® Je
nemyslitené, aby lekar a iné osoby ,,v prvej linii* boli zodpovedné za osudy
0s0b, ktoré prostrednictvom nich pristupuji k svojim garantovanym pravam.

Fundamentéalnym problémom pristupu migrujucich pracovnikov bez
dokumentov a ich rodinnych prislusnikov k vybranym pravam je nezaradenie
zasady firewall do vnutrostatnej legislativy. Tito l'udia teda castokrat
nevyhl'adaju lekarsku starostlivost’ zo strachu odhalenia ich statusu a nasledného

37 STAVROS, S., 2020. A personal-data firewall between enforcement and services: a
pan-European approach. Oxford: Head of the Office of the SG’s SRSG on Migration and
Refugees

of the Council of Europe, 2020. [online] Available on the Internet:
https://www.compas.ox.ac.uk/wp-content/uploads/A A 17-Stavros.pdf [cit. 10.05.2022].

3% Europska komisia proti rasizmu a intolerancii. Ochrana migrantov bez povolenia na
pobyt pred diskrimindciou. [online] Dostupné na internete: https://rm.coe.int/vseobecne-
politicke-odporucanie-ecri-c-16-klucove-temy-ochrana-migrant/16808b7683 [cit.
01.05.2022].
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nahldsenia prislu§nym imigraénym tradom alebo policii.® Clenské §tity a
z nasho pohladu aj celd EU, by mali v tomto smere prijat’ zdvizné akty, ktoré
by zastreSovali ciele firewall. Pre efektivitu v praxi by sa nasledne mali
zosuladit’ v tejto veci administrativne postupy. Vo vicsine ¢lenskych Statov uz
lekari maju zdkaz reportovat’ pritomnost migranta bez dokumentov pri
poskytnuti zdravotnej starostlivosti. Ako sme ale zistili, niekde su tieto
opatrenia zavedené len na regionalnej trovni. Niektori autori apeluju na to, ze
firewall priamo vyplyva zo zéasady, ktora sa v eurépskom kontexte viaze na
Pudské prava, ze I'udské prava maju byt’ praktické a efektivne, nie len teoretické

a iluzorne.*

1.2.2 Prax a bariéry

Pravo na zdravotnu starostlivost, hoci len urgentnt, je garantované
viacerymi spominanymi pramenmi prava. Pristup a garantovanie v praxi sa
ukazuje pre migrujicich pracovnikov bez dokumentov miestami problematickeé.
Problémy moéze prinasat jazykova, kultirna bariéra aj segregacia a
diskriminacia. Z nasho pohl'adu fundamentalnym problémom je identifikacia
pacienta v zariadeni v neregularnej pozicii a pripadné nasledné oznamenie
prislu$nym §tatnym autoritam. Strach migrujiceho pracovnika z odhalenia jeho
nelegalneho statusu moze spdsobovat’ zanedbanie zdravotnej starostlivosti.
Z oblasti zdravotnictva d’alej narazame na problematiku zdravotného poistenia.

3 European Court of Human Rights [ECtHR], 1979 in: DELVINO, N., SPENCER, S.
2019. Migrants with Irregular Status in Europe:

Guidance for Municipalities. University of Oxford, 2019. [online] Dostupné na internete:
https://www.compas.ox.ac.uk/wp-content/uploads/CMISE-Guidance-for-
Municipalities-Migrants-with-Irregular-Status-in-Europe.pdf [cit. 01.05.2022].

4 HERMANSSON, L. — LUNDBERG, A. — GRUBER, S. - JOLLY, A. — LIND, J. —
RIGHARD, E. — SCOTT, H., 2020. Firewalls: A necessary tool to enable social rights
Jfor undocumented migrants in social work. Linkdping, Sweden: Department of Culture
and Society, Linkdping University, 2020. [online] Available on the Internet:
https://journals.sagepub.com/doi/pdf/10.1177/0020872820924454 [cit. 11.05.2022].
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Dalsie problémy sposobuje nedostatok finanénych prostriedkov vo viacerych
ohladoch, ktoré budeme spominat’. V nasledujucej casti ¢lanku sa budeme
venovat’ analyze problémového pristupu v praxi a identifkujeme aj konkrétne
priklady z vybranych krajin EU.

1.2.2.1 Zdravotna staroslivost’

Problémom v oblasti pristupu k zdravotnej starostlivosti migrujicich
pracovnikov bez dokumentov a ich rodin nie je legislativa, ale prax. Autori
uvadzaju, ze dokonca sa v niektorych pripadoch nelisi pristup k starostlivosti
pre deti bez dokumentov od dospelych migratov bez dokumentov. Realita
variuje nie len medzi $tatmi a regionmi, ale dokonca sa objavuji aj rdzne
pristupy medzi lekarmi jednotlivcami. Spravny a efektivny pristup ¢asto zavisi
skor od konkrétneho lekara, ako od spravnej interpretacie legislativneho
ramca.*! Toto nie je znasho pohladu spravne, tlohou lekara je liedit.
Zabezpecenie efektivneho pristupu k pravam a rieSenie administrativnych a
inych bariér by malo byt v kompetencii prislu§nych $tatnych autorit. Nosnym
problémom celej oblasti je nezavedenie zasady firewall. Parcialnym problémom
je, ze v legislativnych kontextoch, kde existuje len narok na pohotovostnu
starostlivost, sa migrujici pracovnik bez dokumentov s rodinou nemézu
zaregistrovat’ u vSeobecného lekara. Lekara preto navstivia az ked’ je ich stav
akutny, ¢o nekoreSponduje s cielmi prevencie.* Problematicka sa ukazuje aj
oblast’ poistenia. Niektori odbornici upozoriuji na dalsi problém v oblasti
zdravotnej starstlivosti, ktorym je ignoracia mentalneho zdravia tychto osdb a

41 BICOCCHI, L. — LEVOY, M., 2008. Undocumented Children in Europe: Invisible
Victims of Immigration Restrictions. Brussels, Belgium: Platform for International
Cooperation on Undocumented Migrants. ISBN 9789080781399. [online] Available on
the Internet: https://resource-centre-uploads.s3.amazonaws.com/uploads/3784.pdf [cit.
01.05.2022].

4 DELVINO, N., SPENCER, S. 2019. Migrants with Irregular Status in Europe:

Guidance for Municipalities. University of Oxford, 2019. [online] Dostupné na internete:
https://www.compas.ox.ac.uk/wp-content/uploads/CMISE-Guidance-for-
Municipalities-Migrants-with-Irregular-Status-in-Europe.pdf [cit. 01.05.2022].
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najmad deti. Deti migrujucich pracovnikov bez dokumentov maji casto
mnozstvo zodpovednosti na svojich pleciach a riesia otazky, ktoré neprinalezia
ich veku. Tieto deti byvaji Casto traumatizované a pristup k psychologicke;j
pomoci rozhodne nie je pre nich jednoduchy.* Bariéry, ktorym &eli pristup
migrujucich pracovnikov bez dokumentov k zdravotnej starostlivosti si
rozoberieme detailnejSie.

Bariéry pristupu k zdravotnej starostlivosti v praxi

Efektivny pristup migrujucich pracovnikov bez dokumentov a ich
rodinnych prislusnikov k pravu na zdravotnu starostlivost’ tak, ako je
vymedzené v spominanych pramenoch prava, oslabude v praxi viacero
faktorov. V tejto kapitole sa budeme venovat’ tymto bariéram aj s ohl'adom na
vyskyt v praxi. Poukdzeme na rézne pripady z realneho zivota, ktoré preukazuji
stazeny pristup, ale aj tie, ktoré st z naSho pohl'adu dobrymi prikladmi ako by
to mohlo fungovat naprie¢ celou Eurépskou uniou.

Zdravotné poistenie a jeho nevyhnutnost’ je prvym faktorom, ktory
ovplyvituje pristup tychto osob k zdravotnej starostlivosti. Zamerajme sa
napriklad na Ceska republiku. Dovolime si tvrdit, Ze legislativa je v znagnej
miere neefektivna v otazke ochrany prav migrujucich pracovnikov bez
dokumentov. V zmysle Listiny zakladnych prav a slobdd ¢l. 31*: | Kazdy ma

4 BICOCCHI, L. — LEVOY, M., 2008. Undocumented Children in Europe: Invisible
Victims of Immigration Restrictions. Brussels, Belgium: Platform for International
Cooperation on Undocumented Migrants. ISBN 9789080781399. [online] Available on
the Internet: https://resource-centre-uploads.s3.amazonaws.com/uploads/3784.pdf [cit.
01.05.2022].

4 Usneseni ¢. 2/1993 Sb. Usneseni piedsednictva Ceské narodni rady o vyhlaseni
LISTINY ZAKLADNICH PRAV A SVOBOD jako souéasti ustavniho poiadku Ceské
republiky https://www.zakonyprolidi.cz/cs/1993-2.
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pravo na ochranu zdravi. Ob¢ané maji na zaklad¢ vefejného pojisténi pravo na
bezplatnou zdravotni péci a na zdravotni pomucky za podminek, které stanovi
zakon.“ Osoby, ktoré nemaju verejné poistenie by sa mali poistit’ sukromne, ¢o
je samozrejme ndkladné a migrujici pracovnici bez dokumentov si to Casto
nemézu dovolit. Lekar je povinny poskytnit nevyhnutni zdravotna
starostlivost” kazdému.*> Pokial’ v8ak migrujuci pracovnik bez dokumentov nie
je ani verejne ani sikromne poistenou osobou, je povinny si financovat’ naklady
na zdravotnu starostlivost.*® Rovnako v Slovenskej republike, osoby bez
zdravotného poistenia maji povinnost’ uhradit’ poskytovatel'ovi v plnej vyske
naklady na poskytnutie zdravotnej starostlivosti.*’ Tento problém sa netyka len
CR a SR, rovnako sa tyka napriklad aj Portugalska* a d’al3ich krajin. Na zaklade
uvedeného teda mézeme povedat, Ze pravo na zdravotnu starostlivost’ tychto
Iudi je garantované. Otazkou je, ¢i, za tychto podmienok, vyuZzije migrujici
pracovnik bez dokumentov, ktory je v zranitelnej pozicii a mozno
vykoristovany svojim zamestnavatelom a bez penaznych prostriedkov, svoje
pravo na zdravotnt starostlivost’, ked’ si ju v konecnom ddsledku bude musiet’
sdm uhradit. Socidlno-ekonomicka situdcia migrujicich pracovnikov bez
dokumentov zna¢ne obmedzuje za tychto okolnosti pristup k zdravotnej

4§ 55, ods 2 pism c) zékon ¢. 20/1966 Zb. Zakon o pé&i o zdravi lidu

4 CUADRA, C.B. 2010. Policies on Health Care for Undocumented Migrants in EU27
Country Report Czech Republic. Sweden: Malmo University, 2010. [online] Dostupné
na internete:

https://www.diva-portal.org/smash/get/diva2:1410197/FULLTEXTO1.pdf [cit.
02.05.2022].

47 Ministerstvo zdravotnictva SR, 2020. Lekdrske oSetrenie cudzinca v Slovenskej
republike. Urad pre dohl'ad nad zdravotnou starostlivostou, 2020. [online] Dostupné na
internete: https://www.slovensko.sk/sk/zivotne-situacie/zivotna-situacia/_lekarske-
osetrenie-cudzinca-v/ [cit. 02.05.2022].

4 United Nations, 2020. Rights of migrant workers in Europe. Office of the High
Commissioner. [online] Available on the Internet:
https://europe.ohchr.org/Documents/Publications/Migrant Workers.pdf [cit.
01.05.2022].
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starostlivosti.*’ Stotozflujeme sa s nidzormi niektorych autorov, ktori uvadzaju,
ze zdravotné poistenic nemdze byt povazované za vSeobecné a univerzalne,
pokial nepokryva aj =zranitelna skupinu migrujicich pracovnikov bez
dokumentov.>® Migrujuci pracovnici bez dokumentov elia najvacsim pravnym
a administrativnym prekazkam pri ziskavani poistenia. MIPLEX dokonca
upozoriiuje, e v Eurdpe (mimo Svajéarska) nie je nikde zabezpeena tato
otazka na vyhovujucej irovni pre migrantov bez dokumentov a v kazdej krajine
nardzame na administrativne prekazky.>!

Dalsim problémom je strach z odhalenia a eventuilneho vyhostenia,
ktorému sme sa uz venovali na hlbSej Grovni v kontexte firewall. Nemocnica
totiZ je povinna pacienta oSetrit’, avSak nakol’ko sa stava dlznikom voci verejnej
zdravotnej poistovni implicitne mozeme tvrdit, Ze je nevyhnutné, aby doslo
k identifikécii tejto osoby za ucelom pricitatenosti vzniknutych nakladov.
Z uvedeného vyplyva, Ze v podstate nemocnica je povinna patrat’ po tom, kto je
tato osoba a kontaktovat’ za tym ucelom prislusné autority. Na zaklade toho si
dovolime tvrdit, Ze pravo migrujucich pracovnikov bez dokumentov a ich
rodinnych prislusnikov na zdravotnu starostlivost’ nemoze byt’ v praxi efektivne
vykonavané. Strach z odhalenia ich statusu a vzniku podlznosti méze sposobit

4 SUESS, A. a kol. 2014. The right of access to health care for undocumented migrants:
a revision of comparative analysis in the European context. European Journal of Public
Health, Volume 24, 2014. [online] Dostupné na internete:
https://academic.oup.com/eurpub/article/24/5/712/2837320?1ogin=false [cit.
01.05.2022].

30 BMJ, 2019. Healthcare is not universal if undocumented migrants are excluded.
London, United Kingdom: BMJ Publishing Group, 2019;366:14160. [online] Dostupné
na internete: https://www.bmj.com/content/366/bmj.14160.full [cit. 07.05.2022].

31 Migrant integration policy index, 2020. Major differences emerge in immigrants’
healthcare coverage and ability to access services between countries. Migrant
Integration Policy Index 2020 Solano, Giacomo and Huddleston, Thomas, 2020. ISBN
978-84-92511-83-9. [online] Available on the Internet: https://www.mipex.eu/health [cit.
05.05.2022].
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zanedbanie zdravotnej starostlivosti, dokonca aj tej, ktora je akttna resp.
nevyhnutna.

Problém v otazke poistenia migrujucich pracovnikov bez dokumentov
riesili aj v d’al3ich krajinach. Napriklad v Spanielsku bola na jednej strane bola
pritomna viazanost’ na prispevok do systému socidlneho zabezpecenia. Mimo
toho bol garantovany len pristup k minimalnej nevyhnutnej starostlivosti
(s vynimkou deti a tehotnych zien). Z toho vychadza, ze dospeli migranti bez
dokumentov boli vynati z vel’kej Casti zdravotnej starostlivosti. Poistenie si
samozrejme mozu dojednat, pokial’ si ho mézu dovolit’ platit, kde opat
nardzame aj na nevyhnutnost' identifikacie za ucelom pripravy kontraktu.
Eurépska komisia pre socidlne prava na margo uvedeného deklarovala, ze
Spanielsky zakon (Spanish Royal Decree 16/2012) je v rozpore sc¢l. 11
Eur6pskej socialnej charty.>?

Dobry priklad nachadzame v Nemecku. Vécsina nemeckych miest ma
v tejto suvislosti zriadené tzv. ,,Clearingstellen®, $pecialne kancelarie zamerané
na pomoc 'ud’om bez zdravotného poistenia. Poskytuji anonymné bezplatné
poradenstvo a v pripadoch, v ktorych to okolnosti umoziujui napomdahaju
s vybavenim zdravotného poistenia.>

Pokial' by sme aj pristapili k bezplatnému poskytovaniu zdravotnej
starostlivosti pre tychto l'udi, naskytuje sa tu otizka financnej zataze pre
socialny systém S$tatov, najmd tych, ktoré maju vysokd mieru interestu
migracnych tokov. Eurdpska komisia ale uviedla v ramci odpovede na jednu
z parlamentnich otazok: ,,Clenské §taty sa zase obavaju moznych nakladov na
bezplatni zdravotnu starostlivost’ poskytovant nezakonnym migrantom. Vsetky

2 DALLI, M. 2017. Universal Health Coverage for Undocumented Migrants. The
Spanish Case. Leiden: Brill | Nijhoff. 2017. ISSN: 1385-4879. [online] Available on the
Internet: https://www.jstor.org/stable/26557895%seq=15v [cit. 07.05.2022].

33 MACGREGOR, M., 2019. Germany: Sick without papers. Info Migrants, 2019.
[online] Available on the Internet:
https://www.infomigrants.net/en/post/20743/germany-sick-without-papers [cit.
07.05.2022].
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relevantné Studie vSak ukazujl, ze ¢im viac sa investuje do bezplatnej zakladnej
zdravotnej starostlivosti pre vsetkych, tym s nizSie naklady na drahu
pohotovostnu starostlivost’ a na zdravotnu starostlivost’, ako aj rizika pre verejné
zdravie. Pravo na zakladnl zdravotnt starostlivost’ je zakladnym pravom bez
ohl'adu na postavenie danej osoby*“.>* Prirodzene, bolo by to nakladné, mozno
zneuzivané niektorymi dobrovol'ne nepoistenymi subjektmi a podobne, avSak
povazujeme to za nevyhnutné pre zjednoduSenie pristupu k zdravotnej
starostlivosti migrujucich pracovnikov bez dokumentov a ich rodin. Niektoré
regiony v ramci ¢lenskych krajin nam preukazuju, ze je tato situdcia je realne
rieSitel'na, avsak zatial’ skor na regiondlnej tirovni v rdmci vybranych Statov.

Dalsou bariérou, ktord je do velkej miery rozhodujiica v otazke
vyhladania zdravotnej starostlivosti je strach z ohlasovania na prislusné organy
a odhalenia nelegalneho statusu. Zavedenie firewall by tento problém mohlo
vyrieSit. Tento faktor sa prelina aj s otazkou zdravotného poistenia, pretoze, ako
sme spominali, aj keby neslo explicitne o povinnost ohlasovat’ pritomnost’
migranta bez dokumentov, vstupuje sem nevyhnutnost' vyrieSit refundaciu
zdravotnej starostlivosti 0sob, ktoré pracuju ilegalne a nemaju dojednané ani
verejné ani sukromné poistenie.

Mesto Diisseldorf je pre nas vzorom v tejto veci. Zriadilo mimovladnu
organizaciu STAY!Medinetz, ktora funguje ako vSeobecny, resp. prvy
kontaktny lekar pre migrujucich pracovnikov bez dokumentov a ich rodinnych
prislusnikov. Mesto vytvorilo rozpoctova rezervu, ktord sa pouzva na
refundaciu zdravotnej staroslivosti tychto os6b. Organizacia vysetri migranta
bez dokumentov anonymne a v pripade potreby d’al§ich oSetreni a navsetevy
Specialistov vystavi osobe formular, ktory migrant odovzdava v nemocniciach a
inych zariadeniach, ktoré uz nasledne nedochadzajii do kontaktu s udajmi tejto

3 Pristup nelegdlnych migrantov k zdravotnej starostlivosti. Otdzka na ustne
zodpovedanie O-000313/2011; ¢lanok 115 rokovacieho poriadku; 30. november 2011.
Eurépsky parlament. [online] Dostupné na Internete:
https://www.europarl.europa.eu/doceo/document/O-7-2011-000313_SK.html [cit.
07.05.2022].
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osoby a ktory garantuje zariadeniu preplatenie nakladov na poskytnuta
zdravotnu starostlivost. Podotykame, Ze oSetrujuci lekari su vopred dohodnuti
s organizaciou, ze vykony budu fakturovat' s minimalnymi nakladmi. Obdobny
systém funguje napriklad vo Frankfurte.>

Sme toho nazoru, ze takyto postup by eliminoval mnozstvo parcialnych
problémov s poskytovanim zdravotnej starostlivosti. Jednak by tieto osoby
nemali strach z odhalenia ich nelegalneho statusu, jednak by zariadenia a
nemocnice nemuseli vyvijat' investigativnu ¢innost’ na priéitanie vydavkov na
zdravotnu starostlivost’ tymto osobam. Migrujtci pracovnik bez dokumentov a
jeho rodinni prislusnici tak ziskavaju nezavislu starostlivost, ktorti si ich
zdravotny stav vyzaduje a zaroven nemusia mat’ strach z odhalenia.

Migrujuci pracovnik, ale aj vSeobecne osoba bez dokumentov, ktora si
je vedoma svojho ilegalneho statusu sa prirodzene moze obavat, Ze prichodom
do nemocnice sa odhali jej status a bude oznamena prislusnym tGradom, resp.
policii. Otazkou zostava, ¢o vSetko moze poskytovatel’ zdravotne;j starostlivosti
pozadovat od pacienta bez dokumentov. V predchadzajicej stati sme
preukazali, Ze aj pokial’ by nevyzadovali ziadne dokumenty, pre Gcely nahrady
zdravotného poistenia mdze byt pacient konfrontovany s osobnymi udajmi.
Prax Statov preukazuje, ze v niektorych krajinach si k poskytnutiu zdravotne;j
starostlivosti automaticky pozaduju predlozenie dokumentov. Pre ucely
zabezpeCenia efektivneho pristupu k zdravotnej starostlivosti bez strachu
z odhalenia je preto nevyhnutné zabezpe€it’ mechanizmus zasady firewall, ktory
by predchadzal identifikacii a ohlasovaniu tychto pacientov. Ako sme uz
spominali, rozdielne pristupy v tejto oblasti badame nie len medzi ¢lenskymi
Statmi ale aj medzi jednotlivymi regionmi v rdmci jedného Statu.

3 DELVINO, N., SPENCER, S. 2019. Migrants with Irregular Status in Europe:

Guidance for Municipalities. University of Oxford, 2019. [online] Dostupné na internete:
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Municipalities-Migrants-with-Irregular-Status-in-Europe.pdf [cit. 01.05.2022].
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Portugalsko je napriklad povazované za jednu z krajin s najlepSimi
politikami v oblasti prav migrantov a bez ohl'adu na legalnost ich statusu im
zaruGuju zékladné prava v oblasti zdravotnictva aj Skolstva.® Portugalsko
zaviedlo prava na vzdelanie a zdravotnu starostlivost’ deti (aj rodiov bez
dokumentov) na rovnakej urovni, ako je garantované pre portugalskych
ob&anov, po splneni ur¢itych podmienok.”” Modze to byt napriklad
preukazovanie totoznosti alebo pobytu, ¢o mdze ale opat’ v praxi znamenat’ pre
tychto migrantov prekazku.>®

Autori E.Macdonald a R. Cholewinski eSte upozornili v minulosti na
situaciu vo Franctzsku. Francuzska legislativa totiz garantovala, ze vSetci
migranti maju pristup k nevyhnutnej zdravotnej starostlivosti bez ohl'adu na
zakonnost ich statusu. Zaroven ale kladli podmienku, Ze tito musia predlozit
stanovenii dokumentaciu, priom v praxi ju nemusia mat’ vSetci migrujuci
pracovnici, najmé nie ti s nelegadlnym statusom k dispozicii a ti, ktori ju maju
mdzu mat’ eventudlne strach z odhalenia a preto realne nedochadza k vyuzitiu
tohto prava.® Dnes uz sa Franctzsko v tejto otazke posunulo. Radi by sme
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Convention in the European Union: Survey on the Positions of Governments and Civil
Society Actors. Available online: https://ec.europa.eu/migrant-integration/library-
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positions_en . [cit. 01.05.2022].
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Commissioner. [online] Available on the Internet:
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v tejto stvislosti vyzdvihli napriklad pésobenie Medecins du monde z Pariza.
Dnes toto hnutie aktivistov pdsobi uz v 64 krajinach sveta. Prostrednictvom 355
zdravotnych programov a iniciativ zjednodusuju réznym komunitam pristup
k zdravotnej starostlivosi. Zaujimavostou z oblasti nelegalnej pracovnej
migracie st lekarske konzultacie poskytované v Parizi a Nantes pre nelegalnych
pracovnikov v oblasti prostitucie. Zarovenl su pre tieto osoby zabezpeCované
skriningy na rézne prenosné choroby.®

Problémovy pristup k zdravotnej starostlivosti priznali aj v Pol'sku.
Prof. Irena Rzeplinska z VarSavy uviedla, Ze pristup k zdravotnej starostlivosti
bez dokumentov je v praxi naro¢ny. V Pol'sku je mozné ziskat' bezplatni
starostlivost’ len za urcitych okolnosti v pripade ohrozenia zivota. RozSireny
pristup je poskytnuty detom do 18 rokov, ktoré navstevuju skolu.®!

Taliansko a Spanielsko si nepochybne skusenymi prijimatelmi
migrujucej pracovnej sily, ¢o sa odzrkadl'uje aj na vnutroStatnej legislative,
ktora viac, ¢i menej sleduje ustanovenia ICRMW aj s ohladom na zdravotn(i
starostlivost’ a pravo na vzdelanie migrujacich pracovnikov bez dokumentov.
Problémom je, Ze v roznych regionoch, z ddvodu decentralizovaného charakteru
tychto oblasti, vznikd rozna prax v zdravotnictve aj $kolstve. Spanielska
legislativa od roku 1986 priznavala vietkym osobam Zijucim v Spanielsku pravo
na bezplatni zdravotnt starostlivost’. V roku 2012, v désledku finanénej krizy,
sa toto pravo na narodnej irovni obmedzilo. Migrujuci pracovnici a ich rodiny
bez dokumentov zostali odkazani len na pohotovostnu starostlivost’ (s vynimkou
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deti a tehotnych zien). Byrokracia a strach z odhalenia nelegélneho statusu
sposobili, Ze migranti zanedbavali zdravotnu starostlivost, ¢o sa v priebehu
sledovanych 3 rokov odrazilo na priblizne 15% naraste umrtnosti medzi
migrantmi vSeobecne. Zaujimavostou z nasho pohladu je, Ze niektoré regiony
sa preto rozhodli nesledovat’ narodntl legislativu a ist’ nad ramec tym, ze zaviedli
v medziach svojej autonomie poskytovanie bezplatnej starostlivost’ aj nad’alej
pre vsetkych. V niektorych regiénoch dokonca reagovali samotni lekari ako
jednotlivci, odvolavajuc sa na eticku povinnot’. V roku 2018 situacia vyustila do
opdtovného zavedenia zdravotnej starostlivosti na rovnakej urovni ako maju
Slanielsky prislusnici pre vSetkych. Prirodzene, v praxi je eSte potrebné detailne
zabezpedit efektivnost’ tohto ustanovenia.®? Niektoré Spanielske regiony vzorne
kooperuji medzi sebou prostrednictvom réznych programov uréenych na
ul'ahéenie pristupu k zdravotnej starostlivosti pre migrantov bez dokumentov,
pomoc matkam, pomoc pre tehotné a podobne. Toto je zatial’ prevazne funkéné
na regionalnej Urovni. V minulosti fungovali na zéapise do S$pecialnych
miestnych registrov, dnes prostrednictvom regionalnych programov odl'ahéuju

administrativnu naro¢nost’ pristupu k celému systému.

Aj Taliansko je zdoévodu svojej geografickej polohy skusenym
prijimatelom migrujtcich pracovnikov. Sila migra¢nych tokov, ako uvadzaju
autori E.Macdonald a R. Cholewinski, spdsobuje, ze regulacia tychto vztahov
administrativno technické zat'azenie celého riadenia je pochopitel'ne naro¢nejsie
ako v krajinach, kde sa tieto otazky riesia skor sporadicky.** Zrejme toto je aj
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dovodom pre priaznivi vnuatroStatnu legislativu zohladiiujicu prava
migrujucich pracovnikov bez dokumentov, ktord proklamuje aj pravo na
zdravotnu starostlivost pre migrujucich pracovnikov bez dokumentov.
Bezplatna lekarska starostlivost zahfiia jednak tu neodkladnu zdravotni
starostlivost, ale tiez preventivnu starostlivost’, ako je prenatdlna a materska
starostlivost’, starostlivost’ o deti, ockovanie a diagnostiku a lie¢bu infekénych
chordb. Ako problém sa tu vSak ukazuje rozdielna prax v réznych regiénoch
Talianska.%® V Taliansku vyzdvihujeme pristup k zdravotnej starostlivosti
migrujucich pracovnikov bez dokumentov prostrednictvom tzv. anonymnych
kédov, ktoré im pridel'uju prislusné $tatne autority. Deti su zahrnuté pod kod
svojich rodicov.®® Tento postup je z nasho pohladu efektivny, nakolko vd’aka
pridelenému kodu uz nedochadza pri strete so zdravotnou starostlivostou
k identifikacii pacienta.

Dal§im, z nasho pohladu do istej miery aj ukazkovym prikladom v
pristupe je Nemecko. Problémy a rdzne bariéry v praxi boli pritomné
v minulosti aj tu. Napriek tomu, Ze v minulosti tu pravo na vzdelanie a
nevyhnutni zdravotnu starostlivost’ nezaviselo od pravneho postavenia
migranta, vlada zakro€ila voc¢i tym bez dokumentov, ked’ na nich upozornila
Skola, nemocnica alebo prislusné trady. Lekari, resp. nemocnice a ulitelia resp.
Skoly ako T'udia v prvej linii mali upozoriiovat’ na neregularny status migranta a
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jeho rodiny.%” Tato situdcia bola neStastnd, pretoze lekdr a pedagdg boli
zodpovedni za to, aby udali tieto osoby, ¢o povazujeme za nevhodné. Je to
absolutne mimo kompetencie ucitela a lekara venovat' sa tymto otdzkam a
z nasho pohladu nie je férové ich vystavovat’ tejto pozicii. Aktualne uz strana
poskytujiica a zabezpecujuca tieto prava nema tuto povinnost’ v zmysle zasad
firewall. Nemecko vo v§eobecnosti dostatoéne chrani migrujticich pracovnikov,
ale rovnako ma problém s ochranou tych, ktori nie su v regulovanej pozicii.
Pristup k zdravotnej starostlivosti maju znaéne obmedzeny. Dal§im problémom,
ktory sa objavoval bolo odmietnutie starostlivosti, alebo poskytnutie minimalnej
nedostatocnej liecby, €o bolo spdsobené tym, Ze nemocnica za oSetrenie
nepoistené¢ho pacienta nemala priznanu refundéaciu vynalozenych nakladov, co
je podobna situacia ako v pripade problémov s poistenim. Aj tu vidime zna¢né
disparity na regionalnej urovni. Existuju c¢asti Nemecka, kde migrujici
pracovnik bez dokumentov moze poziadat o lekarske potvrdenie, ktoré
vyhotovuje Sozialamt (irad socialnej starostlivosti). Autori ale upozornuji, ze
nejde o anonymny proces, ¢o znasobuje strach z ohladenia nelegalneho statusu.
Naopak, niektoré nemecké mestd majii zriadené vydavanie Specialnych
anonymnych osvedceni ,,anonymer Krankenschein“ , na zaklade ktorych sa
migrujuci pracovnik bez dokumentov a jeho rodina dokaze dostat’ v zariadeni
zdravotnej starostlivosti k potrebnym sluzbam bez dodatocnej identifikacie.
Tieto osveddenia vydavaju nezavislé organizicie na pomoc utedencom.®®
V Nemecku posobi okrem toho aj siet’ mimovladnych organizacii Medinetz.
Posobia uz od roku 1994 (Hamburg) a dnes sa nachadzajii v roznych mestach
naprie¢ Nemeckom. Je $koda, ze primarne funguju len na dobrovolnickom
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pristupe zamestnancov. Tieto organizacie zabezpec€uju zdravotnu starostlivost
bez ohladu na imigracny status, povolenia na pobyt a zdravotné poistenie.
Poradenstvo, ktoré poskytuju je bezplatné, anonymné a déverné. Usiluju sa o to,
aby aj cela lekarska starostlivost’, ktori zabezpe&ia bola bezplatna.®® Okrem
uvedeného, v Nemecku funguju napriklad aj kliniky bez hranic v severnom
Nemecku a v Solingene. V Berline, Hamburgu, Mnichove a Stuttgarte zase
posobi Open.med, ktord poskytuje lekarske oSetrenia aj pre migrujucich
pracovnikov bez dokumentov s¢&o mozno najjednoduch$im anonymnym
pristupom.”’Ako mdZeme vidiet, Nemecko je vzorom toho, ako sa to d4
zabezpeCit' v praxi, avSak kontraproduktivne posobi diverzitny pristup na
regionalnej tirovni. Celonemecky zostladeny postup vo vsetkych spominanych
aktivitach by mohol Nemecko v tejto otazke posunut’ a bolo by vzorom pre
ostatné krajiny v otazke zabezpeéenia zdravotnej starostlivosti pre migrujicich
pracovnikov bez dokumentov.

Vo Finsku je napriklad v niektorych oblastaich rozsirena urgentna
starostlivost’ migrujiacich pracovnikov bez dokumentov a ich rodin. Mesto
Helsinki napriklad zabezpeCuje pre tieto osoby aj pristup k lickom,
monitorovaniu zdravotného stavu, o¢kovaniam, zubarom aj liecbe chronickych
ochoreni.”

Rakusko, konkrétne region Vieden, je zaujimavym prikladom
moznosti rieSenia situacie ohl'adne zdravotnej starostlivosti tejto skupiny osob.

% Viac dostupné priamo na webovej stranke, napriklad pre mesto Hamburg:

http://www.medibuero-hamburg.org/english.
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Viedensky socialny fond podporuje mimovladne organizdcie so zdmermi na
ulahCenie pristupu k zdravotnej starostlivosti pre vsetkych migrantov
s nelegalnym statusom.”” Vo Viedni funguje zdravotna linka pre nepoistené
osoby, kde okrem inych spadaji aj migrujiici pracovnici bez dokumentov a ich
rodiny. Obdobne ako v Nemecku, je tu institat kontaktné¢ho lekara, ktory
nasledne odportuca d’alsiu liecbu, alebo zabezpe¢i lie¢bu priamo na klinike.
Napriklad AmberMed sa zaoberd poskytovanim tejto pomoci nepoistenym
osobam.” Priblizne 80 lekarov po dohode sthlasilo s bezplatnym oSetrenim
pacientov, ktorych im posiela AmberMed. V spolupraci s organizaciou
Neunerhaus, ktora lie¢i I'udi bez domova a pritom nerozliSuje ich imigracny
status, spolupracuji na vytvoreni komplexnej siete liecby tejto zranitelnej
skupiny os6b, do ktorej patria aj migrujici pracovnici bez dokumentov a ich
rodiny.” Vo Viedni d’alej funguje LuiseBus, mobiln4 jednotka, ktora poskytuje
zakladnu starostlivost’ 'ud'om bez domova a radi aj migranom bez poistenia, ako
sa dostat’ k lekéarskej pomoci.”
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Co sa tyka d’al$ich krajin, v Belgicku je rovnako na regionélnej Girovni
v niektorych oblastiach zabezpedeny jednoduchsi pristup k zdravotnej
starostlivosti bez identifikdcie. Mesto Ghent napriklad vydava S$pecialne
zdravotné preukazy pre tieto osoby ako alternativu k identifikécii.”®

Dalsim problémom, na ktory nardzaji migrujici pracovnici bez
dokumentov je nedostatok informovanosti o ich pravach a moznostiach, ktoré
maju a jazykové bariéry.”” Prirodzene, ako sme preukazali, z nasho pohladu tie
najviac efektivne nastroje pdsobia prevazne na regionalnej urovni, celonarodna
kampan za u¢elom informovanosti postrada. Sme toho nazoru, Ze mozno prave
ratifikdiciou ICRMW by sa zosuladili postupy na unijnej Grovni a bolo by
nasledne mozné prostrednictvom spolocne zriadenej a prepojenej infrastruktiry
zabezpeCovat' jednak zvySenie informovanosti a jednak inSpekéné kontroly
naprie¢ EU. Co sa tyka jazykovej bariéry, mnozstvo uvedenych organizacii,
centier, hnuti a podobne ma zriadené kontaktné miesto s moznost'ou vyuzit
viacero jazkov pri komunikacii. Rozumieme, Zze zabezpecit kazdému centru
kontaktnii osobu hovoriacu vSetkymi potrebnymi jazykmi nie je realne. Tuto
situaciu by ale mohli na celonarodnej urovni riesit’ napriklad ad hoc timoénici,
ktori by v zaujme efektivnosti mohli operovat’ aj prostrednictvom telefonu.

V stvislosti so zdravotnym poistenim nardzame aj na problém
nedostatku finan¢nych prostriedkov na lieky a zdravotné pomocky, ktora
vé&§ina krajin EU Gplne opomina. StotoZiiujeme sa s pristupom, Ze lenské staty
EU by mali sledovat ciele firewall a uplne oddelit’ zdravotni starostlivost’ od

76 DELVINO, N., SPENCER, S. 2019. Migrants with Irregular Status in Europe:

Guidance for Municipalities. University of Oxford, 2019. [online] Dostupné na internete:
https://www.compas.ox.ac.uk/wp-content/uploads/CMISE-Guidance-for-
Municipalities-Migrants-with-Irregular-Status-in-Europe.pdf [cit. 01.05.2022].

77 European union agency for fundamental rights, 2019. Protecting migrant workers from
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politiky kontroly pristahovalectva a zabezpecit', aby poskytovatelia zdravotnej
starostlivosti nemali oznamovacie povinnosti, dokonca aby im bolo
oznamovanie odopreté. Strach z pristupu k zdravotnej starostlivosti z dovodu
odhalenia je zastreSujicou témou vo vsetkych uskutocnenych rozhovoroch a
predstavuje vyznamnu prekazku v pristupe a podavani zdravotnej starostlivosti
mirujicim pracovnikom v bez dokumentov.”®

Zamestnavatelia

Pri nelegalnom zamestnaneckom vzt'ahu vznika mnozstvo parcialnych
problémov v suvislosti so zdravim zamestnanca. Prvym je strach
zamestnavatela z odhalenia nelegdlneho zamestndvania pri navsteve
zdravotného zariadenia a nasledna snaha zamedzit' navStevu nemocnice pri
tychto pracovnikoch. Dalej ide o to, Ze tym, Ze nemaju Ziadny oficialny pravny
vzt'ah, chorého migranta bez dokumentov z minuty na minutu prepustia
z dovodu praceneschopnosti a ten sa vedomy svojho statusu prirodzene obava
domahat akychkol'vek prav. Pri zamestnavani ,,na ¢ierno* nedodrziavaju BOZP
a Casto davaji zamestnancom nebezpecné prace alebo zdraviu skodlivé
pracovné podmienky. Prirodzene, cielom EU je boj s nelegilnym
zamestnavanim.” To, Ze chceme zamedzit' nelegdlnej praci migrantov ale
nevylucuje to, aby sme sa usilovali o zabezpecenie zakladnych prav tychto
zranitel'nych osob.

78 European union agency for fundamental rights, 2011. Migrants in an irregular
situation: access to healthcare in 10 European Union Member States. Luxembourg:
Publications Office of the European Union, 2011. ISBN 978-92-9192-709-8. [online]
Available on the Internet: https:/fra.curopa.cu/sites/default/files/fra_uploads/1771-
FRA-2011-fundamental-rights-for-irregular-migrants-healthcare EN.pdf [cit.
10.05.2022]

79 Napr. Smernica Eurépskeho parlamentu a Rady 2009/52/ES z 18. juna 2009 , ktorou
sa stanovuju minimalne normy pre sankcie a opatrenia vo¢i zamestnavatel'om Statnych
prislusnikov tretich krajin, ktori sa neopravnene zdrziavaji na uzemi Clenskych Statov
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Tu by sme radi poukazali na zopar pripadov z praxe, ktoré v ramci
rozhovorov s migrujucimi pracovnikmi bez dokumentov zachytila European
Union Agency for Fundamental Rights. Maroc¢anka pracujica v domacnosti
francuzskej Statnej prislusnicky sa stazovala, ze jej neumoznila vyhladat
lekarsku pomoc kvoli zranenej nohe vobec. Dalsia pracovnicka uviedla, Ze jej
zamestnavatel' jej neumoznil navstevu lekdra v bolestiach. Ked’ sa nasledne
preukézala chorobopisom potvrdzujicim cystu na oblickéch, bolo jej oznamené,
7e do prace sa viac nemusi dostavit. Dalou obetou bol muz, ktory utrpel traz
na pracovisku. Zamestnavatel' mu nezabezpecil lekarsku starostlivost. Ked’ sa
zranenie zhorSilo, vyriesili to jeho vystahovanim do inej krajiny. Pracovny uraz
utrpel aj d’alsi respondent, ktory mal ale aspon to $t’astie, Ze ho dopravili do
nemocnice. Podotykame, ze taxikom, aby stihli po ceste vyhotovit’ pracovnu
zmluvu a antidatovat’ ju. V Holandsku sa napriklad stazoval respondent na
pracovné podmienky - spaloval odpad bez ochranného odevu a pri pade utrpel
popéaleniny na 65% tela.3° Tych pripadov v praxi je nespoetné mnoZstvo a
mdzu sa tykat' nie len migrujucich pracovnikov z tretich krajich, ale aj
ilegalneho zamestnavania ob&anov EU. Na otazku nelegalneho zamestnavania
nadvézuju aj rdzne socialne otazky, dovolenka, pracovny ¢as, praceneschopnost’
a podobne. Problematike nelegalneho zamestnavania by sme sa mohli venovat’
na omnoho hlbsej urovni, avSak rozsah ¢lanku to neumoziuje a nevyzaduje
s ohl'adom na stanovené ciele.

Zaver

V predkladanom c¢lanku sme sa zaoberali pristupom migrujicich
pracovnikov bez dokumentov a ich rodinnych prislusnikov k zdravotnej
starostlivosti. Jednym z cielov bolo priniest navrhy na zlepSenie v praxi a
posudit’ situdciu s ohl'adom na pristupenie k ICRMW. Ako sme preukazali,

80 European union agency for fundamental rights, 2019. Protecting migrant workers from
exploitation in the EU: workers’s perspective. Luxembourg: Publications Office of the
European Union, 2019. ISBN 978-92-9474-597-2. [online] Available on the Internet:
https://fra.europa.cu/sites/default/files/fra_uploads/fra-2019-severe-labour-exploitation-
workers-perspectives_en.pdf [cit. 01.05.2022]
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pravo minimalne na nevyhnutni zdravotnu starostlivost’ aj pre migrujucich
pracovnikov bez dokumentov je v krajinaich EU garantované viacerymi
vSeobecnymi l'udskopravnymi dokumentmi, tUniovym acquis ale aj
vnutrostatnou legislativou, ¢i uz implicitne alebo explicitne. Ako sme preukazali
v predlozenom ¢&lanku, naprie¢ EU sa v praktickom pristupe tejto skupiny Pudi
k analyzovanému pravu vyskytuju zna¢né disparity. Kym niektoré ¢lenské Staty
poskytujii ochranu aj aktivnou ¢innostou, v inych skér vnimame pasivnu
toleranciu, ktora neulahcuje pristup tychto o0s6b k vybranému pravu.
Zvlastnostou je najmi decentralizacia tejto oblasti, Co sposobuje rozdielny
pristup nie len medzi $tatmi EU, ale aj v ramci jedného $tatu na regionalnej
urovni.®! V préaci sme spominali nickol’ko prikladov z praxe. Hlavnym cielom
bolo navrhnut’ rieSenia pomenovanych problémov v ¢lanku. Analyzou pristupov
a pripadov z praxe sme sa snazili ndjst’ ¢o mozno najefektivnejsie rieSenie danej
problematiky de lege ferenda. Na to, aby mohli migrujupci pracovnici bez
dokumentov realizovat’ bez obav svoje prava v oblasti zdravotnej starostlivosti,
je znagho pohladu klGdové zavedenie firewall v ramci vietkych krajin EU.
Nasledne povazujeme za nevyhnutné zriadenie infrastruktiry na celounijnej
urovni. Mieste Specializované Urady naprie¢ vSetkymi Clenskymi Statmi by
formou jednotného koordinovaného postupu mohli sluzit ako miesta tzv.
,,prvého kontaktu®. Migrujuci pracovnik bez dokumentov by na tomto mieste
dostaval S$pecialne certifikaty, ktoré by boli anonymizované. V oblasti
zdravotnej starostlivosti by obsahovali presna instruktdZz o postupe pristupu
k potrebnej starostlivosti. Pracovnici tohto centra by nasledne zabezpecili
anonymnu zdravotnu starostlivost’ u spolupracujicich poskytovatel'ov. Naklady
by boli hradené z vyhradenych prostriedkov $tatneho rozpoctu, ¢im by sa
vyrieSila problematika nezazmluvneného poistenia. Prirodzene, je nevyhnutné
vynalozit’ na tento ucel nemalé finan¢né prostriedky jednak na personalne
zabezpecenie chodu tychto centier a jednak na pokrytie vydavkov stivisiacich so
zdravotnou starostlivostou tychto oséb. Tieto centra by z nasho pohl'adu mohli

81 Karpat, A. (2013). Pravo rodinnych prislusnikov pracovnikov pohybovat' sa a
zdrziavat’ sa v ramci uzemia ¢lenskych statov. In M. Kuril (Ed.), Legislativne zmeny v
Zakonniku prace v rokoch 2011-2013 (pp. 12—18). Bratislava, Slovakia: Merkury. ISBN
978-80-89458-26-4.
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slizit na pomoc migrujicim pracovnikom bez dokumentov s postupnou
legalizaciou ich statusu, napriklad porstrednictvom vyhladavania legéalneho
pracovného miesta alebo s vyplnenim potrebnej dokumentacie. Myslime si, ze
tym, Ze by sa postupne pracovalo na odstraneni nelegalneho statusu tychto osob
by sa postupne mohli vykryt' vydavky vynalozené na zavedenie systému do
praxe. Je nesmierne dblezité rozumiet tomu, ze migrujuci pracovnici bez
dokumentov st vyznamni pre naSe ekonomiky a ¢astokrat vykonavaju prace, o
ktoré nie je u nas zdujem. KI'acovym prvkom v tom, aby to mohlo fungovat, je
podla nasho nazoru cielend koordinovana kampan na celotnijnej urovni,
zamerand jednak na informovanie tejto skupiny os6b o ich pravach a
moznostiach a na druhej strane informovanie spolocnosti. ZvySovanie
povedomia v spolo¢nosti o problematike a zivote migrujicich pracovnikov bez
dokumentov by zvysilo toleranciu voéi tymto I'udom a porozumenie ich
zranitelnej tazkej Zivotnej situacie. Pokial by §taty EU, pripadne EU ako celok,
otvorili moznost’ pristipenia k ICRMW, myslime si, Ze by to celému postupu
mohlo poméct. Ci uz s ratifikiciou ICRMW alebo bez nej, v kazdm pripade je
nevyhnutné zjednotit’ v tejto otazke pristup, idedlne na urovni EU. Clankom by
sme chceli upozornit’ na to, ze ide o nesmierne zranitelnti skupinu osob,
Castokrat v tazkej Zivotnej situacii a preto si nevyhnutné zo strany §tatu aj
aktivne kroky k zabezpeceniu pristupu migrujicich pracovnikov bez
dokumentov a ich rodinnych prislusnikov k zdravotnej starostlivosti ale aj
d’alsim zakladnym pravam. Myslime si, ze sme ako spolo¢nost’ pripraveni
tolerovat’ posun v tejto otazke a reflektovat’ na potreby tejto skupiny osob, aby
sa dostala ktymto zakladnym pravam bez akychkol'vek neprijemnych
konsekvencii tak, ako je to v modernej spolocnosti 21. storocia ziadlice.
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THE FUTURE OF LAW IN THE FIELD OF
ASSISTED REPRODUCTION - DIRECTION IN
THE ERA OF BIOTECHNOLOGICAL
ADVANCEMENT

Lilla Garayovd’

Abstrakt

Clanok sa zaobera prelomovymi vyzvami, ktorym &eli rodinné pravo v
dosledku rychleho rozvoja reprodukénych technoldgii. Tradicné pravne
koncepty materstva a otcovstva, postavené na biologickych principoch, st Coraz
CastejSie konfrontované s realitou technolégii ako oplodnenie in vitro,
darcovstvo gamét, nahradné materstvo, mitochondridlna terapia ¢i in vitro
gametogenéza. Autorka analyzuje, ako tieto inovacie naruSaji ustalené pravne
pravidla, spochybnujii zauzivané kategoérie rodiCovstva a vyvolavaju nové
pravne, etické a spoloCenské otdzky — predovSetkym v oblasti urCovania
pravneho rodi¢ovstva, ochrany prav deti a pravnej istoty v cezhrani¢nych
situaciach.

Text sa venuje nedostatkom sucasnych legislativnych ramcov, ktoré
Casto reaguju pomaly, nekoordinovane a nedostato¢ne, ¢o vedie k pravnym
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vakuam, reprodukénému turizmu a tzv. ,krivajicemu rodiovstvu®. Zvlast
doraz sa kladie na potrebu reflektovat’ pravo dietata poznat’ svoj povod a byt
vychovavané v stabilnom pravnom vztahu. Clinok podava systematickii
analyzu aktualneho stavu legislativ, technologického pokroku a etickych
implikécii, pricom predstavuje mozné scenare budiiceho vyvoja a navrhy de lege
ferenda. Tie smeruju k transformécii pravneho poriadku tak, aby zodpovedal
novej realite reprodukcie 21. storoCia a zaroven chranil 'udska dostojnost,
rovnost’ a najlepsi zdujem dietat’a ako ustredni hodnotu.

KTIucové slova:

rodinné pravo, asistovana reprodukcia, nahradné materstvo, in vitro
gametogenéza, rodi¢ovstvo, prava dietata, reprodukéné technologie, pravo
poznat' svoj pévod, pravna istota, bioetika, reprodukény turizmus, de lege
ferenda, identita rodica

1. Uvod

Technologicky pokrok v oblasti reprodukénej mediciny zasadne meni
sposob, akym prichadzaji na svet deti, a s tym aj naSe chapanie rodiCovstva a
rodiny. Tradi¢né predstavy, formované po staroia stabilnymi normami a
principmi, sa dostavaju do kolizie s novymi moznostami, ktoré pontka stiCasna
veda. Rodinné pravo tak stoji na razcesti — ¢eli jednému z najvyznamnejsich
obdobich transformacie vo svojej historii.

Vicsina pravnych poriadkov doposial zotrvavala pri klasickej
rimskopravnej zdsade mater semper certa est, pater incertus est — matka je vzdy
ista (ako zena, ktora diet’a porodila), zatial’ co otcovstvo bolo tradi¢ne odvodené
z pravnych domnienok, napriklad z manZzelstva matky. Tento koncept
predpokladal, Ze materstvo je nepochybné, ked’ze suvisi s biologickym
porodom, kym otcovstvo si vyzadovalo pravne ukotvenie v socidlnych alebo
pravnych vzt'ahoch.
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Dnes vSak vstupujeme do éry prelomovych vedeckych inovécii, ktoré
menia samotnl podstatu rodinnych vézieb. Technologie ako mimotelové
oplodnenie (IVF), transplantacia maternice ¢i vyvoj pohlavnych buniek z
kmenovych buniek postvaji hranice I'udskej reprodukcie a zaroven otvaraji
zlozité pravne, etické a filozofické otazky. KI"i€ovou z nich je identita pravneho
rodi¢a: koho pravo povazuje za matku a otca dietata v situaciach, ked
biologicka, geneticka, socidlna a pravna realita nestoja v sulade?

Sucasné legislativne ramce Casto nedokazu pontknut’ jednoznacné a
konzistentné odpovede. Prave rodinné¢ pravo zaziva jednu z najprudsich
dynamik zmien v rdmci celého pravneho systému. Nové formy rodiovstva,
vznikajuce za asistencie biotechnologii, sucCasne nardzaji na prirodzenu
tendenciu zakonodarcu zachovat’ stabilitu, predvidatelnost’ a pravnu istotu.
Vysledkom je rastice napétie medzi dynamikou spoloc¢enskych a vedeckych
zmien a zotrva¢nostou pravnych systémov — napétie, ktorému musi moderné
pravo celit’ s vacsou flexibilitou, otvorenost'ou a ochotou prehodnotit’ niektoré
zo svojich zakladnych dogiem. Tento ¢lanok sa venuje prepojeniu prava, etiky
a dynamicky sa rozvijajicich biotechnol6gii v oblasti reprodukcie. Jeho
ambiciou je analyzovat, akym spdsobom nové reprodukéné technologie
narusaju tradiéné pravne koncepcie rodicovstva a rodiny, identifikovat’ kl'aicové
pravne vyzvy, ktoré z tychto zmien vyplyvaju, a zhodnotit’ etické a spolocenské
implikacie, ktoré ich sprevadzaji. Sucasne sa ¢lanok pokusi nacrtnit’ mozné
smerovanie budiceho vyvoja a formulovat’ odporii¢ania, ako by sa mal pravny
poriadok transformovat’, aby adekvatne reagoval na novu realitu, pricom doraz
bude kladeny na ochranu prav vSetkych dotknutych subjektov — osobitne deti
ako najzranitelnejSich ucastnikov reprodukéného procesu.

V sulade s tym Stadia systematicky rozpracuva Styri tematické okruhy:

(1) existujice legislativne ramce upravujice oblast’ asistovanej
reprodukcie, ich limity a potrebu ich revizie;

(2) aktualny stav a perspektivy technologického pokroku v reprodukcii
— vratane inovativnych metéd ako in vitro gametogenéza ¢i transplantacia
maternice;
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(3) etické otazky a spolocenské dopady tychto technologii, od
problematiky autonémie jednotlivca, cez prava dietata az po rodové a
rovnostarske aspekty;

a napokon

(4) tvahy o moznych scendroch vyvoja, vratane alternativnych
modelov ur¢ovania pravneho rodi¢ovstva v kontexte 21. storoCia.

Zaver $tadie bude venovany navrhom de lege ferenda — odporucaniam
na reformu pravnej Gpravy reprodukénych technolédgii tak, aby reflektovala
aktualny vedecko-technologicky vyvoj, zaroven vSak bola pevne zakotvena v
hodnotach ochrany 'udskej dostojnosti a najlepSieho zaujmu diet’at’a.

2. Klacové pravne otazKky v oblasti umelej reprodukcie

Jednou z prvych vyziev, na ktor(i nardzame pri analyze rodinného
prava v kontexte modernych reprodukénych technologii, je absencia jasnej a
jednotnej definicie pojmu ,,rodina“ v pravnych predpisoch. Hoci medzinarodné
aj vnutrostatne pravne nastroje asto deklaruju zavéizok chranit’ rodinu a rodinny
zivot, zriedkavo — ak vdbec — presne vymedzuju, ¢o pod tymto pojmom
rozumeji. Tato nejednoznacnost nie je vysledkom nedbalosti, ale skor
dosledkom pluralizmu rodinnych foriem, ktoré sa vyvijali v roznych kultarnych,
historickych a spolo¢enskych kontextoch. VSeobecna deklaracia l'udskych prav
z roku 1948? ¢&i neskorSie Medzindrodné pakty o ob¢ianskych a politickych

2 Organizacia Spojenych néarodov. (1948). Vieobecna deklaracia lPudskych prav
[Universal  Declaration  of  Human  Rights]. OSN.  Dostupné  na:
https://www.un.org/en/about-us/universal-declaration-of-human-rights [cit. 2025-03-
17].
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pravach® a o hospodarskych, socialnych a kultarnych pravach? sice zdoraziuju
pravo zalozit' rodinu a potrebu jej ochrany, no pojem rodiny ponechavaju
otvoreny vykladu podla odlisnych kultrnych, socidlnych a pravnych noriem.
Podobne Eur6psky dohovor o ochrane l'udskych prédv a zakladnych slobod
(EDLP)’ garantuje v ¢lanku 8 pravo na re$pektovanie rodinného a sukromného
zivota, avSak bez toho, aby definoval, kto presne tvori ,,rodinu®“. V praxi tak
pojem rodiny zahfiia nielen tradi¢ny model manzelského paru s detmi, ale aj
jednorodi¢ovské domacnosti, nezosobasené¢ pary, pestunske ¢i adoptivne
rodiny, ako aj ,netradi¢né” formy rodiny, ktoré prindSajii prave asistované
reprodukéné technologie (napriklad rodiny s detmi narodenymi nahradnou
matkou, rodiny s rodi¢mi rovnakého pohlavia, atd’.).

Absencia jednotnej definicie rodiny ma pravne dosledky. Znamena to,
7ze ochrana rodinného zivota garantovana napriklad medzinarodnymi
dokumentmi musi byt pruzna a uplatnitel'na na rézne formy spoluzitia. No pre
narodné zakonodarstva tiez znamena, Ze maji pomerne $iroky priestor uréovat’,
aké rodinné vizby uznaji a ochrania. V krajine s konzervativnej$ou legislativou
tak niektoré moderné formy rodiny nemusia mat plné pravne uznanie —
napriklad dvojica rovnakého pohlavia s dietatom pocatym umelym oplodnenim
nemusi byt uznana ako rodicia tohto dietata v jurisdikcii, ktord neumoznuje
registrované partnerstva alebo rodiCovstvo parov rovnakého pohlavia. Inymi

3 Organizacia Spojenych narodov. (1966). Medzinarodny pakt o obcianskych a
politickych pravach [International Covenant on Civil and Political Rights]. OSN.
Dostupné na: https://www.ohchr.org/en/instruments-
mechanisms/instruments/international-covenant-civil-and-political-rights [cit. 2025-03-
17].

4 Organizacia Spojenych narodov. (1966). Medzindrodny pakt o hospodérskych,
socidlnych a kultirnych pravach [International Covenant on Economic, Social and
Cultural Rights]. OSN. Dostupné na: https://www.ohchr.org/en/instruments-
mechanisms/instruments/international-covenant-economic-social-and-cultural-rights
[cit. 2025-03-17].

5 Rada Eur6py. (1950). Eurdpsky dohovor o ochrane 'udskych prav a zékladnych slobdd
[European Convention on Human Rights]. Rada Eurépy. Dostupné na:
https://www.echr.coe.int/documents/convention_eng.pdf [cit. 2025-03-17].
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slovami, kym medzinarodné pravo stanovuje minimalne Standardy ochrany (ako
napr. ze nikomu sa nesmie svojvolne zasahovat’ do rodinného Zivota podl'a ¢l. 8
EDLP), konkrétne pravidla urCovania rodiovstva a rodinného statusu su
v kompetencii jednotlivych Statov.

2.1 Tradi¢né pravne principy vs. nové reality reprodukcie

Narodné rodinné pravo vacsiny krajin je historicky zalozené na
biologickych vychodiskach reprodukcie. Ako sme uz spomenuli, dlhodobo
platilo, Ze matkou dietata je zena, ktord ho porodila a otcom spravidla muz,
ktory splodil dieta (resp. manzel matky). Napriklad slovensky Zakon o rodine
(€. 36/2005 Z.z.) v §82 ods. 1 vyslovne stanovuje, zZe ,, matkou dietata je zZena,
ktord dieta porodila.“® Dohody, ktoré by ustanovovali materstvo inak
(napriklad v prospech inej zeny), su podla zakona neplatné. Obdobné
ustanovenia najdeme v pravnych poriadkoch mnohych krajin, ¢o odraza
spominanu rimskopravnu zasadu mater semper certa est. V praxi tento princip
znemoznuje legalne uznat’ inu Zenu za matku namiesto tej, ktora diet’a vynosila
— ¢o je priamy konflikt s institGtom nahradného materstva (surogacie). Rovnako
tradi¢né ramce obsahuji domnienky otcovstva viazané na biologické spojenie
muza s dietatom (napr. manzel matky sa povazuje za otca, pokial’ nie je
dokazany opak, pripadne urcenie otcovstva na zaklade genetickych testov).

Tieto tradiéné zasady poskytovali po dlhy cas pravnu istotu, no
vychadzaju z predpokladu, ze kazdé dieta sa narodi prirodzenou cestou
(poc¢atim pohlavnym stykom muza a zeny a narodenim z tela matky). Asistovana
reprodukcia vSak priniesla nové situacie, ktoré tento jednoduchy model
narusaju. Uz oplodnenie in vitro (IVF) s darcovskymi spermiami ¢i vajickom
znamena, ze geneticky rodi¢ dietata moze byt ind osoba nez ta, ktora dieta
porodila alebo ktora ho bude vychovavat. Napriklad pri darovani spermii zakon
v mnohych krajinach stanovuje, Ze darca nie je a nebude povazovany za otca

¢ Slovenska republika. (2005). Zakon ¢&. 36/2005 Z. z. o rodine a o zmene a doplneni
niektorych zédkonov [Act No. 36/2005 Coll. on Family and on Amendments and
Supplements to Certain Acts]. Narodna rada Slovenskej republiky. Dostupné na:
https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2005/36/ [cit. 2025-03-17].



280 BUDUCNOST PRAVA V OBLASTI UMELEJ REPRODUKCIE — SMEROVANIE V
ERE BIOTECHNOLOGICKEHO POKROKU

dietata; otcom je manzel matky alebo jej partner, ktory s umelym oplodnenim
suhlasil. Podobne pri darovani vajicka a ndhradnom vynoseni genetického
dietata inou zenou nardzame na situaciu, ze biologicka (genetickd) matka a
gestacna matka (rodicka) nie su té ista osoba. Tradi¢né pravidlo vSak pripusta
iba jednu matku — ta, ktora porodila.

Tieto konflikty uz redlne nastdvaju a pravne systémy na ne reaguju
rozne. Niektoré jurisdikcie uznavaju vynimky z principu mater semper certa est,
najma v pripade ndhradné¢ho materstva na zéklade sthlasu. Iné, ako napriklad
Slovensko, trvaji na uvedenej zasade striktne, ¢im nahradné materstvo
nepripust’aji — u nas je pravne nemozné, aby sud priamo urcil za matku inti Zenu
nez rodicku, a akékol'vek zmluvy o ndhradnom materstve st neplatné.
Dosledkom je, ze bezdetné pary zo Slovenska odchadzaji za nahradnymi
matkami do zahrani¢ia, ¢o vS§ak prinasa komplikacie pri uznavani rodiCovstva
spat’ doma (dieta narodené v cudzine ndhradnou matkou nemusi mat v SR
automaticky uznanych objednavatel'ov ako rodic¢ov). Tak vznika stav, ktory sa
v literatare oznacuje ako “limping legal parenthood” — “krivajuce” (netplné)
rodicovstvo: dieta ma pravnych rodicov v jednej krajine, ale nie v druhe;j.
Podobny problém nastava aj u parov rovnakého pohlavia, ktoré si daji v cudzine
pocat’ dieta (Ci uz prostrednictvom darcov alebo nahradnych matiek) — po
navrate do vlasti im pravny poriadok nemusi oboch uznat’ za rodicov (Casto uzna
len biologického otca, kym druhého partnera ignoruje). To ocividne poskodzuje
prava diet'at’a, ktoré moze zostat’ pravne “napoly” sirotou, hoci fakticky vyrasta
v milujucej rodine. Eurdpsky sud pre l'udské prava na tento problém opakovane
poukazal a vyZaduje, aby Staty zabezpecili spdsob uznania pravneho rodi¢ovstva
pre deti narodené pomocou ndhradného materstva, aspont vo vztahu k
biologickému rodiCovi.” Inymi slovami, zaujem a identita dietata maji mat

7 Abolition des Méres Porteuses. (2024). Niekolko argumentov proti reguldcii a
harmonizacii ndhradného materstva Haagskou konferenciou pre medzinarodné pravo
stikromné [Some points against regulation & harmonisation of surrogacy by the Hague
Conference on Private International Law]. Dostupné na: https://abolition-
ms.org/en/news/some-points-against-regulation-harmonisation-of-surrogacy-by-the-
hague-conference-on-private-international-law [cit. 2025-03-17].
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prednost’ pred abstraktnymi principmi — dieta nemoze niest’ nasledky pravneho
vakua len preto, Ze sa narodilo netradi¢nym spdsobom.

Okrem nahradného materstva nastoluju otazniky aj d’alSie bezne
vyuzivané metody asistovanej reprodukcie. Darcovstvo pohlavnych buniek
(spermii ¢i vaji¢ok) je dnes pomerne bezné a legislativy museli riesit,, ¢i a ako
sa v rodnom liste dietat’a objavi geneticky prispievatel’. Vo vacsine Statov plati,
ze darcovia gamét nemaju pravne postavenie rodic¢a, ak bol splneny pravny
postup darovania (dobrovolny suhlas s darcovstvom v zdravotnickom
zariadeni). Tym sa predide narokom darcu na diet’a, ale aj narokom diet’at’a vo¢i
darcovi. Na druhej strane, prava dietata v tomto kontexte viedli k diskusii o
anonymite darcovstva — ¢i ma dieta pravo poznat svoj biologicky pdvod.
Medzinarodné pravo, konkrétne Dohovor o pravach dietata (1989)8 v ¢lanku 7
uznava, ze dieta ma pravo, pokial je to mozné, poznat’ svojich rodi¢ov a byt
nimi vychovavané. Otazkou zostava, ¢i pojem ,,rodi¢ia“ zahfna aj biologickych
(genetickych) rodi¢ov, ak tito v pravnom zmysle rodiémi nie su. Viaceré krajiny
(napr. Spojené kralovstvo, Svédsko, Noérsko, Holandsko) zrusili anonymitu
darcov — dieta po dosiahnuti uréitého veku (typicky 18 rokov) ma zakonné
pravo ziskat' informaciu o identite biologického darcu spermii ¢i vajicka.
Cielom je naplnit pravo poznat svoj povod a predist psychologickym
problémom spojenym s nevedomostou. Iné Staty, naopak, nadalej chrania
anonymitu darcov s argumentom, Ze inak by nebol dostatok darcov a Ze socidlne
(vychovavajice) rodi¢ovstvo ma mat prednost’. Tento rozpor dokazuje, ze
pravne systémy sa este nezhodli, ako najlepSie vyvazit pravo dietata na identitu
a pravo rodicov (¢i darcov) na sukromie v kontexte asistovanej reprodukcie.

2.2 Nedostatky su¢asnych legislativ a potreba reformy
Z uvedené¢ho vyplyva, ze sucasné legislativne ramce v oblasti

rodinného prava casto nestihaju reagovat na vyzvy, ktoré prinaSa moderna
reproduk¢éna medicina. Pravidla byvaju fragmentované, nejednotné a niekedy

8 Organizacia Spojenych narodov. (1989). Dohovor o pravach dietata [Convention on
the Rights of the Child]. OSN. Dostupné na: https://www.ohchr.org/en/instruments-
mechanisms/instruments/convention-rights-child [cit. 2025-03-17].
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poskytuji nekonzistentné ¢i dokonca neférové rieSenia. Mnohé pravne tupravy
boli prijaté reaktivne — teda ako odpoved na uz existujice problémy ¢i tlaky
(napriklad povolenie IVF, iprava darcovstva, ¢i Ciastkové rieSenia ndhradného
materstva), namiesto toho, aby boli proaktivne a s predstizou nastavili principy
pre budice situacie. Tato oneskorena adaptacia spdsobuje, ze medicinske
inovacie neraz predbiehaju zakon. Vysledkom su pravne vakua alebo
obchadzanie zakona (napr. spominand prax vycestovania za nahradnou matkou
do krajiny, kde je to legalne).

Nedostatky legislativy sa prejavuji aj v tom, ze zadkony réznych krajin
sa od seba vyrazne liSia — od vel'mi liberalnych pristupov (umoznujtcich takmer
vSetky formy asistovanej reprodukcie vratane komeréného ndhradného
materstva ¢i uchovania embryi dlhé roky) az po vel'mi restriktivne (zakazujucich
aj darcovstvo vajicok, obmedzujicich IVF len na manzelské heterosexualne
pary atd’.). Tato nejednotnost’ umoznuje tzv. reprodukény turizmus — l'udia z
krajin so striktnymi zakonmi cestuju do zahraniéia za dostupnejSou lie¢bou
neplodnosti ¢i sluzbami, ktoré doma nemézu dostat’. Okrem etickych otazok to
vyvolava zlozité pravne otazky kolizneho prava: Ktoré pravo sa uplatni na
ur¢ovanie rodicovstva, ak dieta pocaté v zahranic¢i priniest’ spat’ domov? Budu
doma uznané zmluvy a suhlasy podpisané v cudzine? Tieto otdzky momentalne
nemaju jednotné odpovede. Na medzinarodnej tirovni prebieha snaha o rieSenie
— Haagska konferencia medzinarodného prava sukromného uz niekol’ko rokov
pracuje na navrhu dohovoru o uznavani rodiCovstva vratane rodiCovstva
dosiahnutého nahradnym materstvom. Cielom je predist’ situaciam, ze deti
zostanu bez Statneho obcianstva C€i bez pravne uznanych rodi¢ov kvoli
rozdielom v narodnych pravnych upravach. Niektoré Staty a organizacie vSak
maji vo¢i takémuto dohovoru vyhrady — poukazuji na riziko, ze by
legitimizoval komeréné ndhradné materstvo a nedostato¢ne chranil prava zien
a deti. Ide teda o citliva tému, kde medzinarodna zhoda zatial’ neexistuje.

V ramci Eurépskej tnie vidiet' iniciativy zamerané na vzajomné
uznévanie rodicovstva medzi ¢lenskymi Statmi. Eurépska komisia koncom roka
2022 predlozila navrh nariadenia, ktoré¢ by zarucilo, Ze rodiCovstvo ustanovené
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v jednom ¢lenskom State bude uznané aj v ostatnych.’ Této iniciativa sleduje
predovsetkym ochranu deti v situaciach, ked’ sa rodina prestahuje v ramci EU —
aby si dieta zachovalo pravne vidzby na svojich rodi¢ov bez ohladu na $§tat,
v ktorom sa nachadza.!? Navrh vyslovne pocita aj s uzndvanim rodicovstva pre
deti s dvomi rodi¢mi rovnakého pohlavia alebo pre deti adoptované jednym
z rodiCov partnera. Hoci ide o kroku vpred pre tzv. ,,dihové rodiny®, niektoré
Clenské Staty su voci nemu skeptické — najma tie, ktoré samy neumoziuji
manzelstva ¢i partnerstva osob rovnakého pohlavia alebo nahradné materstvo.
Diskusia preto nad’alej prebicha a nie je isté, v akej podobe (ak vobec) bude toto
nariadenie prijaté. Jasné vSak je, ze potreba pravnej reformy v oblasti umelej
reprodukcie je nevyhnutna a nalichava. Uz dnes stoja zédkonodarcovia pred
otazkou: Aké principy by mali v 21. storo¢i tvorit zaklad urlovania
rodicovstva? Ako definovat’, kto je rodi¢, v svete kde genetické, gestacné a
socialne rodicovské tillohy mézu byt oddelené? Odpovede na tieto otazky budu
naznacené v poslednej Casti kapitoly venovanej buducim scenarom a reformam.
ESte predtym sa vSak pozrime blizSie na samotné technologie umelej
reprodukcie a na to, aké nové moznosti a problémy prinasaju.

3. Technologicky pokrok v oblasti reprodukcie

Moderné reprodukéné technoldgie sa vyvijaji mimoriadne rychlo. Od
priekopnickej éry prvého dietata zo skimavky v roku 1978 sme pokrodili

° Eurdpska komisia. (2022). Navrh nariadenia o uzndvani rodi¢ovstva [Proposal for a
Regulation on the Recognition of Parenthood]. COM(2022) 695 final. Predlozené 7.
decembra 2022. Dostupné na:
https://www.europarl.europa.eu/RegData/etudes/STUD/2023/746632/IPOL_STU(2023
)746632(SUMO1)_SK.pdf (citované 15. marca 2025).

10 Autorka tejto kapitoly, Lilla Garayova, v roku 2022 bola narodnou spravodajkyfiou za
Slovensko pre Europsku komisiu pre pripravu postdenia vplyvu moznej legislativnej
iniciativy Unie o uznavani rodiGovstva medzi ¢lenskymi §tatmi, ktorej vysledkom bol
navrh nariadenia Rady o pravomoci, rozhodnom prave, uznavani rozhodnuti a prijimani
verejnych listin vo veciach rodiCovstva a o vytvoreni eurdpskeho osvedcenia o
rodicovstve.
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k metédam, o ktorych sa donedavna uvazovalo len v rovine sci-fi. Tieto
technologie mozno rozdelit na dve skupiny: dnes uz pomerne etablované
metddy asistovanej reprodukcie, ktoré sa bezne vyuzivaju (ako oplodnenie in
vitro, darcovstvo gameét, €1 nahradné materstvo), a novsie, experimentalne alebo
perspektivne metody, ktoré sa zatial' nachadzaju vo faze vyskumu ¢i prvych
klinickych uspechov (ako in vitro gametogenéza, transplantacia maternice,
ektogenéza a d’alsie). V tejto Casti priblizime hlavné technologické novinky a
vysvetlime, v ¢om spocivaju a aké pravne dosledky so sebou prinasaju.

3.1 Zavedené metody asistovanej reprodukcie

Oplodnenie in vitro (IVF) — oplodnenie 'udského vajicka spermiou
mimo tela (v laboratdriu) a nasledny prenos vzniknutého embrya do maternice
— je uz desatrocia beznou sucastou lie¢by neplodnosti. Za vySe 40 rokov
existencie tejto metddy sa narodili miliony deti pocatych ,,v skamavke“.!' IVF
ako také spochybnilo predstavu, ze k pocatiu je nevyhnutny pohlavny styk;
odsunulo akt oplodnenia z intimnej sféry do lekarskeho prostredia. Pravo
muselo reagovat’ na otazky ako: Kto su rodicia diet'ata narodeného z IVF? —
najma ak sa vyuzili darované gaméty. Tiez bolo potrebné upravit’ nakladanie s
embryami in vitro — kolko embryi mozno vytvorit, ako dlho ich mozno
uchovavat’ zmrazené, ¢o s nadpocetnymi embryami, ktoré sa nevyuziju na
prenos do maternice? Tieto otazky rieSia Specifické zdkony o asistovanej
reprodukcii alebo o biomedicine v mnohych krajinach. Napriklad vo Velkej
Britanii uz v 1990 prijali zékon (HFE Act), ktory zaviedol licencovanie IVF
klinik a zdkaz tvorby embryi na iné nez povolené téely.'?> Mnohé $taty stanovili
maximalnu lehotu uchovania embryi (napr. 5 ¢i 10 rokov) a po jej uplynuti sa

! Parlamentné zhromazdenie Rady Eurdpy. (2019, 12. april). Rozprava zo diia 12. aprila
2019 (18. zasadnutie) [Assembly debate on 12 April 2019 (18th Sitting)]. In Dok. 14835,
Sprava Vyboru pre socialne veci, zdravie a udrzatel'ny rozvoj, spravodajkyna: Petra De
Sutter; Dok. 14854, Stanovisko Vyboru pre pravne zalezitosti a ludské prava,
spravodajca: Pierre-Alain Fridez. Rada Eurdpy.

12 Spojené kralovstvo. (1990). Zakon o Iudske;j fertilizécii a embryoldgii z roku 1990
[Human Fertilisation and Embryology Act 1990], kapitola 37. Dostupné na:
https://www.legislation.gov.uk/ukpga/1990/37/contents (citované 15. marca 2025).



Lilla Garayova | 285

embrya musia zni€it’ alebo darovat’ na vyskum, ak si ich rodi¢ia nepraju pouzit’.
Pravny status embrya in vitro je citliva otazka — spravidla mu nie je priznana
subjektivita (pravna), hoci napr. v Pol'sku alebo v USA niektoré hlasy ziadaju
povazovat embryo za nenarodené dieta snarokmi na ochranu. VicSina
europskych krajin vSak voli strednu cestu, kde embryo ma Specificky status
hodny tucty, ale nie plnu pravnu subjektivitu.

Darcovstvo spermii a vajicok je d’alSou rutinnou sucastou asistovane;j
reprodukcie. Umoznuje prekonat’ neplodnost’ jedného z partnerov (alebo oboch,
ak sa daruje embryo), ale zaroven komplikuje urcenie rodicovstva. Pravo
obvykle stoji na zasade, ze suhlas partnera sumelym oplodnenim jeho
polovicky vylucuje moznost’, aby bol za otca povazovany niekto iny (t.j. darca).
Rovnako Zena, ktora porodi dieta z darované¢ho vajicka, je pravne matkou, nie
darkyna. Tieto pravidld zavadzaji rozdiel medzi genetickym a pravnym
rodicovstvom — €o je pomerne novy jav. Ako sme zmienili, nastol'uje to otazku
prava dietata na poznanie svojho pdvodu, ktor krajiny rieSia odliSne
(anonymné vs. neanonymné darcovstvo).

Zaujimavym Specifikom je darovanie embryi — ak par, ktory podstupil
IVF, uz nevyuzije vsetky svoje vytvorené embrya, moze ich darovat’ inému
neplodnému paru. Vtedy ziadny z buducich vychovavajucich rodi¢ov nie je
geneticky pribuzny s dietatom (geneticki rodi¢ia su anonymni darcovia
embrya). Pravne sa vSak adoptivne embryo zrovnopravije s vlastnym —
prijimatelia sa po narodeni dietata stanti jeho plnohodnotnymi rodi¢mi. Tieto
situacie pripominaji osvojenie (adopciu), avSak prebichaji pred narodenim
dietata, ¢o kladie doraz na timysel stat’ sa rodi¢om zo strany prijimatel'ov
embrya.

Nahradné materstvo (surogacia) predstavuje snad’ najviac
kontroverzni zo zavedenych metdd. Ide o dohodu, kde Zzena (ndhradna matka)
vynosi dieta pre ini osobu/par. RozliSujeme tradicné nahradné materstvo
(surrogéatka je aj genetickou matkou dietat’a, lebo sa oplodni jej vlastné vajicko,
typicky inseminaciou) a gestacné nahradné materstvo (surrogitka nema
geneticky prispevok, iba vynosi embryo vytvorené z gamét objednévatel'ov ¢i
darcov). Gestatné je dnes CcastejSie, kedZze IVF to umoziiuje. Nahradné
materstvo otvara Pandorinu skrinku pravnych otdzok: je zmluva o vynoseni
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dietata pravne vynutiteI'na? Mdze si ndhradnd matka rozmysliet odovzdanie
dietata? Kto je zapisany ako rodi¢ pri narodeni — surogatka (podl'a tradi¢ného
pravidla) alebo objednavatelia? Mnoho S$tatov sveta zaujalo voci surogacii
odmietavy postoj (Uplny zakaz, Casto pod hrozbou sankcii). Iné ju povoluju
v nejakej forme — spravidla altruisticku (bezplatenti) nahradnti matku, napr. vo
Velkej Britanii, Kanade, Australii. Dalej su krajiny, kde je aj komeréné
nahradné materstvo legalne (niektoré staty USA, Gruzinsko, Thajsko — hoci tam
uz obmedzili len na domacich ob¢anov atd’.).

Z pohl'adu prava dietata a Zeny-nosicky je surogdacia citliva — kritici
hovoria o komodifikacii (spredmetneni) zenského tela a diet’at’a, o potencidlnom
vykoristovani chudobnych zien. Zastancovia zas argumentuju autondémiou:
zena ma pravo rozhodnut sa, ze pomdze inym mat’ diet’a, a neplodni majt pravo
zalozit’ rodinu aj takouto cestou. Bez ohl'adu na postoj, surogacia existuje (aj
ilegalne) a deti sa takto rodia. Pravo tak stoji pred dilemou, ¢i a ako tento
fenomén regulovat’. V krajinach ako Spojené kralovstvo pravne matkou ostava
nadhradna az do stdneho rozhodnutia po porode, ktorym sa dieta prizna
objednavatel'om (tzv. parental order). Inde (napr. niektoré Staty USA, Grécko)
je mozna dohoda eSte pred narodenim, na =zaklade ktorej priamo
objednavatel'(ia) budu zapisani ako rodicia.

Vo viacerych $tatoch Eurdpy (vratane Slovenska, Ceska, Mad’arska)
vSak chyba akakol'vek pravna tprava — nahradné materstvo nie je vyslovne
povolené, ale prax existuje v Sedom priestore a status takto narodenych deti sa
rieS$i ad hoc. Budlcnost’ pravnej uUpravy surogacie bude pravdepodobne
smerovat’ k va¢sej koordinacii: ¢i uz k vytvoreniu mechanizmu na uznavanie
zahrani¢énych rozhodnuti o rodiCovstve, alebo eventualne k nejakym
medzinarodnym Standardom ochrany vsetkych zucastnenych. Vzhl'adom na
kontroverzie vSak cesta k dohode nebude I'ahka.

3.2 Nové a experimentalne reprodukéné technologie

Popri uvedenych zauzivanych metédach sa na obzore Crtaji nové
technologie, ktoré maju potencial este zasadnejsie zmenit’ koncept rodicovstva.
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Niektoré uz preukazali ispech aspon v zékladnych krokoch, iné su zatial’ vo faze
teoretickych uvah.

In vitro gametogenéza (IVG): Ide o prelomovy koncept, ktory oznacuje
proces vytvarania pohlavnych buniek (spermii alebo vaji¢ok) in vitro — teda v
laboratériu — z inych buniek, najcastejsie z pluripotentnych kmenovych buniek.
Laicky povedané, cielom je odobrat’ bunku (napr. koznt1) dospelého jedinca,
preprogramovat’ ju na kmeniovu bunku schopnu d’alSicho vyvoja, a potom ju
stimulovat’, aby sa z nej stala zrela spermia alebo vajicko. Tato predstava bola
dlho hypoteticka, no prvé uspechy na zvieratdch naznacuji, ze to mozné je. V
roku 2012 tim japonského vedca Hayashiho dokazal v mySom modeli vytvorit
Zivotaschopné vajicka z embryondlnych kmefiovych bunieck mysi.!* Nasledne v
roku 2016 sa podarilo inému timu (Hikabe a kol.) preprogramovat’ dospelé
kozné bunky mysi na kmenové bunky a tie potom diferencovat’ na vajicka, ktoré
boli oplodnené a vnesené do maternice — vysledkom bolo narodenie zdravych
mysich mlad’at. Inymi slovami, vedci vytvorili Zivé potomstvo z bunky koze.'
Nedavno, v roku 2023, tento vyskum pokro¢il este d’alej: podarilo sa vytvorit
vajicka z bunky samcej mysi (s XY chromozémami), ¢ize doslova umoznit
narodenie mlad’at dvom otcom — bez genetickej matky.'> Sedem zdravych mysi
sa narodilo z embryi, kde vaji¢ko vzniklo z koznej bunky samca a spermia od
iného samca. Vedci tento prelom oznacili za revoluc¢ny, hoci zatial' s nizkou

13 Hayashi, K., & Saitou, M. (2013). Generovanie vaji¢ok z embryonalnych kmetiovych
buniek mysi a indukovanych pluripotentnych kmefiovych buniek [Generation of eggs
from mouse embryonic stem cells and induced pluripotent stem cells]. Nature Protocols,
8(8), 1513—1524. https://doi.org/10.1038/nprot.2013.090

14 Hikabe, O., Hamazaki, N., Nagamatsu, G., Obata, Y., Hirao, Y., Hamada, N.,
Shimamoto, S., Imamura, T., Nakashima, K., Saitou, M., & Hayashi, K. (2016).
Rekonstitucia celého cyklu Zenskej zarodoc¢nej linie mysi in vitro [Reconstitution in vitro
of the entire cycle of the mouse female germ line]. Nature, 539(7628), 299-303.
https://doi.org/10.1038/nature20104

15 Murakami, K., Hamazaki, N., Hamada, N., Nagamatsu, G., Okamoto, I., Ohta, H.,
Nosaka, Y., Ishikura, Y., Kitajima, T. S., Semba, Y., Kunisaki, Y., Arai, F., Akashi, K.,
Saitou, M., Kato, K., & Hayashi, K. (2023). Generovanie funk¢nych oocytov z mysich
samcov in vitro [Generation of functional oocytes from male mice in vitro]. Nature,
615(7954), 900-906. https://doi.org/10.1038/s41586-023-05834-x
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uspesnostou a len v zvieracom modeli.!® Potencidlne to vSak otvara nové
moznosti, napriklad aby dvojica muzov (alebo teoreticky i jeden muz sdm)
mohli mat’ geneticky vlastné dieta bez zenského vajicka. Rovnako tak dvojica
zien by mohla mat’ biologicky spolocné dieta — jedna by poskytla bunku,
z ktorej sa in vitro vytvori spermia, ktora oplodni vajicko druhej partnerky. IVG
tak rusi jednu z poslednych bariér biologického rodi¢ovstva pre neplodné pary
¢i LGBT pary.

Pravne a etické otazky IVG st obrovskeé, hoci zatial’ ide o technolégiu
v pociatkoch (u l'udi nebol plne dokonéeny ani zakladny vyskum). Kto by bol
pravnym rodicom dietat’a, ak by pohlavné bunky vznikli z buniek inej osoby?
Uz dnes sa vedu debaty v suvislosti s pribuznymi konceptmi: ak zomrie dievca
a jej rodicia nechaji z jej tkaniva vytvorit’ vaji¢ka, buda to vaji¢ka zosnulej
dcéry — kto by mal pravo ich pouzit’ a kto by bol rodi¢ diet’at’a, ktoré by sa z nich
narodilo? Podobne, IVG teoreticky umoziiuje vytvorit gaméty z buniek
viacerych o0s6b — napr. skombinovat’ geneticky material troch ¢i Styroch
jedincov do jedného potomka, alebo naopak z jedného jedinca ziskat' obe
gaméty a vytvorit’ embrya (solo reprogenetika).

Tieto scenare nartiSaju nasu predstavu, ze dieta ma vzdy dvoch
biologickych rodi¢ov. Dieta by mohlo mat’ troch ¢i viacerych genetickych
prispievatelov (napr. polovica chromozémov od osoby A, polovica od osoby B,
plus mitochondrialna DNA od darcu C — ¢o mimochodom uz nastalo pri tzv.
mitochondrialnej nahrade, kde dieta ma “troch rodi¢ov”, vid’ nizsie). Alebo by
mohlo mat len jedného genetického rodic¢a (ak by napr. Zzena pouzila vlastna
bunku na vytvorenie spermii a oplodnila svoje vajicko — Co je extrémna forma
samoplodenia, geneticky blizka klonovaniu). Takéto moznosti stavaju sucasné
pravo pred nepoznané situdcie: ma mat’ diet'a narodené s jednym genetickym
rodi¢om v rodnom liste len jedného rodi¢a? Alebo ak ma troch genetickych

16 Callaway, E. (2023). Mysiaci otcovia: Vedecky tim vytvoril vajicka zo saméich buniek
[Mouse dads: Scientists create eggs from male cells]. Nature. Dostupné na:
https://www.nature.com/articles/d41586-023-03922-6 [cit. 2025-03-17].
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“rodi¢ov”, maju byt vsetci traja uznani zdkonom? Alebo len dvaja podla
vyberu?

Aktualne zdkony nevedia na [IVG reagovat’, pretoze este pred par rokmi
to znelo ako fikcia. Je teda zrejmé, ze s rozvojom IVG bude potrebné
prehodnotit’ legalne definicie rodi¢ovstva a zrejme vytvorit Uplne nové pravidla
pre situacie, ktoré dnes nemaju precedens. Uz teraz vSak mozno povedat’, ze
kI"acové bude zabezpecit’ prava deti narodenych tymito technikami — najmé
pravo poznat’ svoj pévod (Co pri viacerych genetickych prispievateloch bude
komplikované) a pravo na stabilnt rodi¢ovsku starostlivost’.

Mitochondrialna substitu¢na terapia (troj-rodi€ovské IVF): Kym tiplna
IVG je este buducnost’, uz dnes existuje Specialna technika, ktora kombinuje
DNA od troch l'udi. Ide o postup vyvinuty na lie¢bu mitochondrialnych
ochoreni. Mitochondrie (energetické organely buniek) maji vlastnii mala DNA,
ktora sa dedi od matky. Ak ma zena chybni mitochondrialnu DNA, mdze ju
preniest’ na deti a sposobit’ im vazne choroby. RieSenim je vlozit’ jadro vajicka
tejto matky do darcovského vajicka od inej zeny, ktoré ma zdravé mitochondrie
(a z ktorého bolo vynaté vlastné jadro). Tak vznikne rekonstruované vajicko
obsahujuce geneticky material matky (jadrova DNA), mitochondrie darkyne a
to vajicko sa oplodni spermiou otca. Diet’a, ktoré sa narodi, ma tak geneticky
vklad troch o0s6b: ofca, matky a maly zlomok od druhej zZemy (darkyne
mitochondrie). V médiach sa preto hovori o ,dietati troch rodicov. V praxi
vSak pravne systémy nepovazuju darkyiu mitochondrii za rodi¢a — je vnimana
skor ako “darcovia tkaniva”. Napriklad Spojené kralovstvo, ktoré ako prvé
legalizovalo tGto metddu (2015), vyslovne upravuje, Ze darkyna mitochondrii
nenadobuida Ziadne materské prava.'” Prvy takto pocaty novorodenec vo Velkej
Britdnii sa narodil v roku 2023.'"® Tato technologia nastavuje zaujimavy

17 Spojené kralovstvo. (2015). Nariadenie o ludskej fertilizicii a embryoldgii
(Darcovstvo mitochondrif) 2015, SI 2015/572 [The Human Fertilisation and Embryology
(Mitochondrial Donation) Regulations 2015, SI 2015/572]. Dostupné na:
https://www .legislation.gov.uk/ukdsi/2015/9780111125816 [cit. 2025-03-17].

18 Mole, B. (2023). Prvé deti v Spojenom kralovstve sa narodili s DNA od troch rodi¢ov
[First U.K. children are born using DNA from three parents]. Scientific American.
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precedens: zakon vedome redukuje pocet legalnych rodi€ov na dvoch, aj ked’
geneticky su traja. To naznacuje, Ze aj v buducnosti, ak dojde k moznostiam
viac-genetického rodiCovstva, modze byt tendencia obmedzit' legalne
rodiCovstvo na maximalne dvoch a ostatnych genetickych prispievatelov
kategorizovat  ako darcov. Ci je to v stilade s pravom diet’ata poznat’ svoj povod
(najma ak treti prispievatel’ nie je anonymny), ostane predmetom diskusie.

Transplantacia  maternice:  Tato  technoldégia  spaja  oblast
transplantacnej chirurgie a reprodukcie. Prvy tuspesny pripad, ked’ zena s
transplantovanou maternicou porodila zdravé dieta, sa odohral vo Svédsku
vroku 2014." Odvtedy bolo vo svete vykonanych niekolko desiatok
transplantacii maternice, ktoré viedli k narodeniu dietat’a — okolo roku 2021 uz
vyse 50 takychto deti.?’ Transplantat mdze pochadzat’ od Zijlicej darkyne (¢asto
pribuznej) alebo z mftvej darkyne (prvy pdérod z maternice od mitvej darkyne
nastal v Brazilii v 2017).2' Ide o mimoriadne naro¢ny lekarsky zakrok, kde

Dostupné na: https://www.scientificamerican.com/article/first-u-k-children-are-born-
using-dna-from-three-parents/ [cit. 2025-03-17].

19 University of Gothenburg. (2023). Desatroéné vyrocie priekopnickej transplantacie
maternice [Ten-year-old uterus transplantation pioneer]. University of Gothenburg
News. Dostupné na: https:// www.gu.se/en/news/ten-year-old-uterus-transplantation-
pioneer [cit. 2025-03-17].

20 Johannesson, L., Richards, E., Reddy, V., et al. (2022). Prvych 5 rokov transplantacie
maternice v USA: Sprava z Konzorcia pre transplantaciu maternice v Spojenych Statoch
[The first 5 years of uterus transplant in the US: A report from the United States Uterus
Transplant Consortium]. JAMA Surgery, 157(9), 790-797.
https://doi.org/10.1001/jamasurg.2022.2612

21 Ejzenberg, D., Andraus, W., Mendes, L. R. B. C., Ducatti, L., Song, L., Tanigawa, R.,
Rocha-Santos, V., Macedo, M., Arantes, R., Soares, J. M., Salles, M. J. C.,
D’Albuquerque, L. A. C., & Serafini, P. C. (2018). Prvy pdrod po transplanticii
maternice od mrtvej darkyne: pripadova sprava [Livebirth after uterus transplantation
from a deceased donor: A case report]. The Lancet, 392(10165), 2697-2704.
https://doi.org/10.1016/S0140-6736(18)31766-5
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prijemkyna musi brat’ imunosupresiva, a spravidla sa po jednom ¢i dvoch
porodoch transplantovana maternica opét’ odstranuje.

Pravne implikacie tu na prvy pohlad nie su také zlozité ako pri IVG —
zena s transplantovanou maternicou je biologickou matkou (geneticky aj
gestacne) svojho dietat’a, takZe nie je pochybnost’ o rodi¢ovstve. Napriek tomu
transplantacia maternice vyvolava zaujimavé otazky v rovine rodovych roli a
pristupu k lie¢be. Umozinuje totiz rodenie detom Zenam, ktoré inak nemohli
(napr. pre vrodenu absenciu maternice — syndrom MRKH).??> Zarovet viak
otvara hypoteticki moznost, ze v buducnosti by mohla maternicu dostat’ aj
transrodova Zena (osoba narodend ako muz, ktord presla tranziciou na zenu)
alebo dokonca biologicky muz. Z medicinskeho hl'adiska zatial' nebol
zdokumentovany uspe$ny pripad transplanticie maternice u trans Zeny, no
vedecké timy uvazuju, o by to obnasalo. Ak by sa to podarilo, nastala by
bezprecedentna situdcia: osoba s XY chromozémami donosi dieta. Pravo by
muselo reagovat’ na otazku, ako oznacit’ rodica, ktory dieta porodil, ale nie je
geneticky Zenského pohlavia. Ak je tato osoba pravne uznana ako zena (o trans
zena zvycajne je, ak presla pravnou tranziciou), potom zrejme bude vedena ako
matka — hoci neposkytla vajicko. Ak by vsak i$lo o muza, ktory by sa rozhodol
vynosit’ dieta (Cisto hypoteticky, napr. ak by lekarska veda umoznila
implantovat’ maternicu muzovi bez tranzicie), potom by to Uplne rozrusilo
tradi¢né kategorie “matka = Zena, otec = muz”. Zrejme by bolo potrebné zaviest
neutralne oznacenie ,,rodi¢ — porodca“ ¢i podobne.

Este pred takymito extrémami vSak uz dnes transplantacia maternice
vyvolava etické debaty: Je eticky prijatelné vystavit' darkyiu aj prijemkynu
rizikdm vel'kej operacie, ktora nie je nevyhnutnd pre zachranu zivota, ale len pre
splnenie tizby po biologickom diet'ati? Niektori tvrdia, ze 4no, pretoze
neplodnost’ vyrazne znizuje kvalitu zivota a moZnost mat geneticky vlastné
dieta a zazit' tehotenstvo je vyznamna sucast identity mnohych Zzien. Ini
poukazuju, ze alternativa v podobe nahradného materstva existuje (hoci pre
niekoho neprijatel'nd) a tiez, ze ide opdt’ o hra s prirodou. Pravne je vSak
zaujimavé, ze transplantovand maternica sa berie ako lieCebny vykon, nie

22 Tbid.
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odlisny spdsob reprodukcie — ¢ize dieta sa rodi prirodzene (hoci maternica je
darovanad). Zakony preto neriesia ni¢ Specidlne v uréovani rodicovstva v tychto
pripadoch. Napriek tomu mozno ocakavat’, ze pravna terminologia do budiicna
bude musiet’ reflektovat’, ak by sa pérody u transrodovych Zzien stali realitou,
aby nedoslo k popretiu ich rodi¢ovského statusu.

Ektogenéza (umeld maternica): Najviac futuristickou, no realne
diskutovanou technoldgiou je kompletny vyvoj embrya a plodu mimo Zenského
tela, v umelych podmienkach. V podstate by Slo o nahradenie maternice
pristrojom, ktory poskytne embryo vSetko potrebné od oplodnenia az po pdrod
— tzv. umely inkubator alebo bio-vak. Vedci uz dosiahli ciastocnu ektogenézu:
v roku 2017 tim v USA uspesne udrzal extrémne predcasne narodené jahniatka
vo vyvinutom bio-vaku s umelym amniovym roztokom, kde jahniatka
pokragovali vo vyvoji takmer ako v maternici po dobu niekolkych tyzdiiov.?

Tento experiment naznacil, ze pre l'udské deti narodené¢ velmi
predcasne (napr. v 5.-6. mesiaci tehotenstva) by mohla existovat’ v buducnosti
moznost ich “donosit™ v laboratériu, ¢im by sa zvysila ich Sanca na prezitie a
zdravy vyvoj.?* K plnej ektogenéze (od prvého bunkového §tadia) je vSak elte
d’aleko; ide o mimoriadne komplexny proces. Avsak ak by sa to podarilo, tiplne
by sa oddelila reprodukcia od Zenského tela. Teoreticky by potom na pocatie a
narodenie dietata nebolo potrebné, aby ktorakol'vek Zena presla tehotenstvom
— stacilo by mat’ gaméty (¢i uz prirodzené alebo vytvorené IVG) a pouzit’ umely
inkubator.

Désledky pre pravo by boli prevratné. V prvom rade, odpadla by
kategoria “matka” v biologickom zmysle — Ziadna Zena by diet’a neporodila. To
opat’ nastol'uje otazku, kto je matka? Podl'a tradi¢nej definicie by dieta nemalo

23 Partridge, E., Davey, M., Homick, M., et al. (2017). Extrauterinny systém na
fyziologickll podporu extrémne predCasne narodenych jahniat [An extra-uterine system
to physiologically support the extreme premature lamb]. Nature Communications, 8§,
15112. https://doi.org/10.1038/ncomms15112

24 Tbid.
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matku vobec, ak sa nenarodi z tela zeny. Samozrejme, pravne by bolo
nevyhnutné stanovit, kto sa zapiSe ako rodi¢. Zrejme by to boli ti, ¢o iniciovali
vznik dietata (poskytli geneticky material a suhlasili s ektogenézou) — Cize
zamyslani rodicia. Ektogenéza by tak mohla podporit model pripisovania
rodicovstva na zéklade timyslu a dohody skor nez biologickej udalosti porodu.
Sucasne by vSak nastali nevidané etické a pravne spory: Napriklad, mohli by
Staty namietat’, Ze Zena uz nema pravo na potrat, lebo nezelané tehotenstvo by
sa dalo “presunut” do umelého prostredia a plod donosit’ mimo fiu (to by
narazalo na prava Zeny rozhodovat’ o svojom tele, ak by napr. musela proti svojej
voli plod odovzdat’ do inkubatora namiesto potratu). Dalej, nastolili by sa otazky
ohl'adom dohl'adu nad vyvojom embrya — ak by napr. bolo zistené postihnutie,
kto rozhodne o pokracovani ¢i ukonceni vyvoja? TieZ je tu otazka citovej vizby
— tehotenstvo Casto vytvara puto medzi matkou a dietatom, v umelom prostredi
by to prebiehalo inak. Niektori autori dokonca uvazuju, ze ektogenéza by mohla
viest’ k emancipacii reprodukcie, ked’ uz by rodenie nebola “Zenska zalezitost™
a pohlavia by si boli v tejto oblasti plne rovné. Ini naopak varuju pred
komercializaciou — fabriky na deti, kde si rodi¢ia “objednaji” dieta a mimo telo
matky sa im “vyrobi”, ¢o pdsobi dystopicky. Hoci to znie ako vzdialena
buduicnost’, pravo by malo uz teraz aspon konceptualne mysliet’ na to, ako by v
takom svete urovalo rodiovstvo a chranilo 'udské prava. Niektoré krajiny
mozno takd technoldogiu Uplne zakazu, iné nie — Cize by opdt vznikol
medzinarodny nesulad.

Geneticka uprava embryi: Na zaver spomeinime technoldgiu, ktora hoci
priamo nevytvara nové rodinné vizby, moze ovplyvnit’ buducnost’ reprodukcie
— a to je genetické editovanie embryi (napriklad technikou CRISPR-Cas9). V
roku 2018 $okoval svet ¢insky vedec Che Tien-kchuej, ktory ozndmil narodenie
dvoch dievcatiek s geneticky upravenym gendémom (zasah do génu CCRS s
cielom ziskat’ odolnost vo&i HIV).2> Tento &in, vykonany tajne a bez
dostatocného podkladu, bol medzinarodne odstideny a viedol k sprisneniu

25 Greely, H. T. (2019). CRISPR deti: uprava l'udského zarodogného genému v ,,afére He
Jiankui“ [CRISPR'd babies: Human germline genome editing in the 'He Jiankui affair'].
Journal of Law and the Biosciences, 6(1), 111-183. https://doi.org/10.1093/j1b/1sz010
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pravidiel v Cine; vedec bol potrestany na trest odnatia slobody.2® Ukazalo sa
vSak, Ze technicky je mozné menit DNA buducich deti, a tym potencidlne
“vylepSovat™ ¢i naopak neeticky manipulovat’ 'udsky gendm. Vécsina Statov (a
aj medzinarodny Dohovor o l'udskych pravach a biomedicine, ¢l. 13) takéto
zésahy do zarodoé¢nej linie zakazuje, okrem vyskumu in vitro.?” Avsak tlak
rodi¢ov, ktori by chceli zdravé deti bez dedi¢nych chordb, moze v budicnosti
viest k opatrnému uvolneniu (napr. povoleniu opravit zavaznu geneticku
mutaciu, aby sa narodilo zdravé dieta). S ohl'adom na tému rodicovstva sa tu
natiska otazka: ak by bolo diet’a geneticky “navrhnuté” — nest rodiéia, ktori o to
poziadali, nejakl zodpovednost’ za genetické vlastnosti dietat’a? Napriklad, ak
by tprava spdsobila neakany zdravotny problém, je to obdobné, ako ked’ lekar
urobi chybu (€ize medicinsky problém), alebo by mohol mat’ dieta v buducnosti
pocit, ze rodicia “objednali” jeho vlastnosti a niest’ si z toho psychicku zataz?
Tieto uvahy ukazuju, ze kazda nova technoldgia prinasa nielen Cisto pravne
otazky statusové (kto je rodic), ale aj otazky zodpovednosti a etiky, ktoré vSak
detailne presahuju ramec tejto kapitoly.

Zhrnutim mozno povedat, Ze technologicky pokrok vyznamne
rozsiruje spektrum moznych sposobov, akymi moze prist’ na svet diet'a. Kazda
taka novinka testuje pruznost’ nasho pravneho systému. Kym biologicka rovnica
rozmnozovania bola kedysi jednoducha (spermia + vajicko + maternica = dieta)
, dnes uz ani jeden z tychto elementov nie je absolutne nutny v tradi¢nej podobe
— spermiu mozno nahradit’ bunkou, vaji¢ko tiez, maternicu transplantovat’ alebo
obist’. Nasledujuca Cast sa preto zameria na etické a spolocenské dopady tychto

26 Cyranoski, D. (2019). Cinsky vedec, ktory vytvoril geneticky modifikované deti,

odstdeny na 3 roky vizenia [Chinese scientist who produced genetically altered babies
sentenced to 3 years in jail]. Science. Dostupné na:
https://www.science.org/content/article/chinese-scientist-who-produced-genetically-
altered-babies-sentenced-3-years-jail [cit. 2025-03-17].

27 Rada Eurdpy. (1997). Dohovor o Pudskych pravach a biomedicine, ¢1. 13 [Convention
on Human Rights and Biomedicine, Article 13]. Rada Eurépy.
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zmien, ¢o je nevyhnutné premysliet’ skor, nez pristipime k navrhom pravnych
rieSeni.

4. Etické a spolocenské désledky

Diskusia o umelej reprodukcii sa neodohrava iba v rovine mediciny a
prava, ale intenzivne aj v rovine etickej a spolodenskej.?® Nové moznosti
vyvolavaju zakladné otazky: Co je pre dobro dietata? Kde su hranice autondmie
jednotlivca pri ,,vyrobe® potomka? Aky vplyv maju tieto technoldégie na nase
vnimanie materstva, otcovstva, rodu a rodiny? V tejto Casti rozoberieme tri
hlavné okruhy: prava dietata v kontexte asistovanej reprodukcie, autonémia
jednotlivca a reprodukéna sloboda vs. spoloc¢ensky zaujem, a rodové a rovnostné
aspekty — vratane dopadu na rovnost’ pohlavi a postavenie zien.

4.1 Prava diet’at’a po¢atého umelou cestou

Najzranitel'nej§im ucastnikom procesu umelej reprodukcie je samotné
dieta, ktoré sa ma narodit. Hoci eSte neexistuje v Case rozhodnuti (napr.
uzatvarania zmluvy o nahradnom materstve, darovania gamét atd’.), pravny a
eticky poriadok mysli aj na jeho budiuce zaujmy. Zéakladnym principom
modernej rodinnej etiky je princip najlepSicho zdujmu dietata — kazdé
rozhodovanie tykajuce sa deti by malo brat’ primarne ohl’ad na to, ¢o je pre diet'a
najlepsie. Pri umelej reprodukcii sa vSak vynara otazka: Je v najlepSom zaujme
dietata, aby vobec bolo pocaté a narodené za neStandardnych okolnosti?
Niektori kritici hovoria, Ze napriklad priviest na svet diet’a, ktoré bude mat
geneticky troch rodicov, alebo dieta narodené ndhradnou matkou do
komplikovanej pravnej situdcie, nie je férové voci tomuto dietat'u. Na druhej
strane stoji argument, ze byt narodeny za neidealnych podmienok je pre dieta

28 Erdésova, A. (2020). Nahradné materstvo ako bioeticky problém z pohl'adu ochrany
zékladnych prav a slobdd. Justiéna revue: Casopis pre pravnu tedriu a prax, 72(4), 471—
480. Bratislava, Slovakia: Ministerstvo spravodlivosti Slovenskej republiky. ISSN 1335-
6461; ISSN (online) 2730-0471
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stale lepsie, nez nebyt’ narodeny vobec — takze pokial’ diet’atu vieme zabezpecit
milujucu rodinu, sposob pocatia je druhorady.

Napriek tomu existuji konkrétne prava dietata, ktoré treba chranit.
Patri sem uz spominané pravo poznat’ svojich rodi¢ov (pokial’ je to mozné). V
praxi to znamena snahu uchovat informacie o biologickom pdvode dietata
pocatého z darovanych gamét ¢i nahradnou matkou, aby sa k nim v budacnosti
mohlo dostat’. Dalej je tu pravo na starostlivost oboch rodi¢ov — Dohovor o
pravach diet'ata hovori “byt’ vychovavané svojimi rodi¢mi, pokial to je mozné”
% Toto pravo mdze byt ohrozené, ak pravny systém neuzna oboch socialnych
rodicov za pravnych, ako sme rozoberali (napr. ak dieta mé fakticky dvoch
otcov, ale pravo uznd len jedného). Preto reforma pravnych predpisov
v mnohych krajinach smeruje k tomu, aby diet’a neprislo o starostlivost’ osoby,
ktor pozna ako rodica, len pre legislativne technikalie. S tym suvisi aj pravo
dietat’a na ob¢ianstvo — kazdé diet'a ma mat’ od narodenia $tatnu prislusnost’, no
pri neuznanych zahrani¢nych surroga¢nych detoch hrozilo bezdomovectvo
(apatritida), kym sa nevybavili doklady. Aj tu sa medzinarodné pravo snazi
najst’ riesenia, aby ziadne dieta nezostalo de iure bez §tatu kvoli okolnostiam
narodenia.

Dalsim aspektom je pravo na zdravie a na geneticka identitu. Pri
novych technikach ako IVG alebo geneticka editacia existuje neistota ohladom
dlhodobych dopadov na zdravie diet'at’a. Dieta nemdze dat’ suhlas na to, Ze bolo
experimentom. Preto mnohi etici zddraziiuju princip opatrnosti: kym nie je
technologia overena ako bezpeéna pre potomstvo, nemala by sa vyuZivat’ na
lud’och. Prikladom bol spominany ¢&insky experiment s CRISPR -
argumentovalo sa, Ze vystavil deti neznamym rizikdm bez ich suhlasu, ¢im
porusil ich prava. Naopak, pri technologiach ako mitochondrialna nahrada sa
argumentuje, Ze tie chrania pravo diet'at’a na zdravie (diet'a sa narodi bez tazke;j
choroby, ktorti by inak zdedilo). Nalezite vyvazit pravo dietata na zdravie vs.

2 Organizacia Spojenych narodov. (1989). Dohovor o pravach dietata [Convention on
the Rights of the Child]. OSN. Dostupné na: https://www.ohchr.org/en/instruments-
mechanisms/instruments/convention-rights-child [cit. 2025-03-17].
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pravo rodi¢ov mat’ diet'a akymkol'vek sposobom je vyzva pre regula¢né organy.
V niektorych pripadoch, napr. ak by hrozilo vazne postihnutie, mézu nariadenia
zakazat’ pouzitie urcitej metody alebo vyzadovat’ pretestovanie embryi (PGD —
preimplantacna geneticka diagnostika) a nevlozit’ embrya s genetickou vadou, v
zaujme buduiceho diet'at’a.

Specifickou otazkou je pravo dietata na “otca a matku”. Klasické
konvencie (napr. Europsky dohovor o adopcii z roku 1967) hovorili, ze pre
harmonicky vyvoj dietata je optimalne mat’ muzsky a Zensky vzor — otca a
matku.>* Dnes vieme, Ze aj jednorodiovské & rovnopohlavné rodiny mozu
poskytnit’ vynikajuce prostredie. Napriek tomu niektoré zakony obmedzuju
pristup k asistovanej reprodukcii len pre heterosexualne pary, s odovodnenim
ochrany dietata. Je to sporné, lebo vyskumy nepreukdzali, ze by detom
v duhovych rodindch nieco podstatné chybalo; skor ide o hodnotové stdy
spolo¢nosti. Z pohladu diet'ata je najdolezitejsie, aby bolo milované a chcené.
Vicsina deti pocatych asistovane je velmi planovana a chcena, takze v tomto
maju vyhodu oproti niektorym detom pocatym prirodzene ndhodou.

4.2 Autonémia jednotlivca vs. spolocenské limity

Reprodukénd autonémia je podmnozinou vseobecného konceptu
autonomie a slobody jednotlivca. Zahffia pravo rozhodnut’ sa ¢i a kedy mat’ deti
a do uréitej miery aj ako ich mat. Moderné chapanie l'udskych prav (najma
v zmysle prava na stikromie a rodinny Zivot podla ¢l. 8 EDLP,! &i prava na
rodinu podl’a ¢l. 16 Vseobecnej deklaracie LP)*? uznava, Ze §tat nema svojvolne

30 Rada Eur6py. (1967). Eurdpsky dohovor o adopcii [European Convention on the
Adoption of Children]. Rada Europy. Dostupné na:
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/058 [cit. 2025-03-
17].

31 Rada Eurépy. (1950). Eurépsky dohovor o ochrane 'udskych prav a zdkladnych slobod
[European Convention on Human Rights]. Rada Eurépy. Dostupné na:
https://www.echr.coe.int/documents/convention_eng.pdf [cit. 2025-03-17].

32 Organizacia Spojenych narodov. (1948). Vseobecna deklardcia T'udskych prav
[Universal  Declaration  of  Human  Rights]. OSN.  Dostupné  na:



298 BUDUCNOST PRAVA V OBLASTI UMELEJ REPRODUKCIE — SMEROVANIE V
ERE BIOTECHNOLOGICKEHO POKROKU

zasahovat do rozhodnutia paru zalozit' si rodinu, a to ani ak vyuzivaju
medicinsku pomoc. Teda pravo na pristup k liecbe neplodnosti mozno odvodit’
z prava na zdravotnu starostlivost’ a rodinny zivot. NavySe, dokumenty ako
Akeény program Medzindrodnej konferencie o populacii a rozvoji (Kahira 1994)
hovoria o reprodukénych pravach, kde patri aj pravo podstupit’ dostupné
technologie na dosiahnutie tehotenstva.

Na druhej strane, autonémia nie je neobmedzena. Stat moZe stanovit
regulacie z opravnenych doévodov — napriklad ochrana zdravia (zakazanie
postupov, ktoré st nebezpecné), prevencia zneuzivania, ochrana moralky a
verejného poriadku. Preto mnohé krajiny maji zadkony stanovujuce, kto smie
podstupit’ asistovanu reprodukciu: ¢asto sa vyzaduje urcity rodinny stav (napr.
manzelsky par, pripadne stabilny heterosexualny par), urcity zdravotny dovod
(diagnoza neplodnosti, aby to nebolo z rozmaru), vekové limity (napr. do 50
rokov zeny). Tieto obmedzenia balansujii medzi autonémiou a zdujmom dietat’a
&i spolo¢nosti.’® Napr. vekovy limit sa d4 odovodnit’ tym, Ze dieta by nemalo
mat’ vel'mi starych rodicov, ktori sa ho nedoziju plnoletosti; kritici ale tvrdia, Ze
rozhodnutie matky pokusit’ sa o dieta vo vysSom veku je jej osobnad vec.
Podobne obmedzenie na heterosexualne pary vychadza skor z tradicnych
predstav nez jasnych dokazov, preto sa postupne vo viacerych krajinach rusi ako
diskrimina¢né voci slobodnym zendm a lesbickym parom (napr. Franctzsko
v 2021 umoznilo IVF aj pre single Zeny a pary Zien, ¢o predtym nemohli).*

https://www.un.org/en/about-us/universal-declaration-of-human-rights [cit. 2025-03-
17].

33 Gagpari¢, A. (2020). The right of parents to influence the education of children in
accordance with their own beliefs. Obnovljeni zivot, 75(3), [Article No. 7].
https://doi.org/10.31337/02.75.3.7

3 Franctizsko. (2021). Zékon ¢&. 2021-1017 z 2. augusta 2021 o bioetike [Loi n° 2021-
1017 du 2 aofit 2021 relative a la bioéthique]. Journal officiel de la République francaise,
¢. 0178, 3. august 2021. Dostupné na:
https://www.legifrance.gouv.fr/jorf/id/ JORFTEXT000043884563 (citované 15. marca
2025).
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Nahradné materstvo kladie velky doéraz na autondémiu zmluvnych
stran: autonomiu nahradnej matky disponovat svojim telom a autonéomiu
neplodného paru vyuzit' vSetky moznosti na ziskanie dietat’a. Zakazy surogacie
su tak kritizované ako paternalistické — §tat akoby hovoril zendm ,,vy neviete,
¢o je pre vas dobré, my vas ochranime pred moznym vykoristovanim, radsej to
zakézeme Uplne“. Priaznivci vol'by poukazuju, ze mnohé nadhradné matky robia
svoje rozhodnutie slobodne a z altruizmu, a nemali by byt kriminalizované.
Rovnako tak LGBT komunita a nezadani jednotlivci argumentuji, ze maja
pravo zalozit’ si rodinu, a ak k tomu potrebuji pomoc nahradnej matky, nemalo
by im to byt upreté len pre mravné vyhrady Casti spolo¢nosti. Je to podobna
logika ako pri inych kontroverznych praktikach (potrat, eutanazia): c¢i
spolo¢nost’ toleruje, ze jednotlivec urobi rozhodnutie, s ktorym mozno viésina
nesthlasi, ale reSpektuje jeho slobodu.

Komercializacia vs. altruizmus je tiez otdzkou autonémie a etiky. Ak
dovolime uplnu trhovu slobodu, hrozi neetické zaobchadzanie (chudobné Zeny
budt tlacené nosit’ deti pre bohatych, finanéna motivacia moze spochybnit’
dobrovolnost). Preto niektoré $taty prijali kompromis — altruisticka surogécia:
naklady sa preplatia, ale zisk nie je dovoleny. To vSak vedie k Sedym z6énam
(ako odlisit’ odmenu od preplatenia nakladov?). V slobodnom trhu USA vznikol
napr. fenomén nahradné materstvo na objednavku, kde kliniky ponukaji
katalégy nahradnych matiek, poistenia, pravny servis — dieta sa stava
predmetom kontraktu. Eurdpske krajiny su v tomto opatrnejSie, no realita je, ze
bohati Eurdpania cestuju do USA ¢i na Ukrajinu a dieta objednaju tam. To
vyvolava globalnu nerovnost a otiazku, ¢i medzinarodny zadkaz by nebol
spravodlivejsi (ale zdkaz by mozno viedol len k tajnym dohodam).

Pri novych technologiach ako IVG alebo klonovanie by autonémia
jednotlivca znamenala napr. pravo jedinca mat’ diet'a sam so sebou (klonovat
sa), ¢i pravo dvojice rovnakého pohlavia mat’ geneticky spolo¢né diet’a. St tieto
prava uz dnes su¢astou prava na rodinu? Tazko povedat, pretoze aktudlne
technicky nie s mozné. Ale do budiicna sa istotne objavia poziadavky: napr.
transrodovy muz (ktory bol narodeny ako Zena) by mohol chciet’, aby mu z jeho
vajecnikov (ktoré mé, aj ked’ je pravne muz) odobrali vajicka a oplodnili
spermou jeho muzského partnera — ¢ize by dvaja muzi mali geneticky spolocné
deti (jeden prispel spermiou, druhy vajickom, hoci je trans muz). Ak by to
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niekde zakézali s odovodnenim, Ze muz nemdze mat’ vajicka, iSlo by vlastne
o popretie identity toho trans muza. Vidno, Ze hranice medzi osobnou identitou,
rodinnym zivotom a biologiou sa budu stierat’ a pravny systém bude musiet’
vel'mi citlivo zvazovat, kde je zasah do prév jednotlivca a kde ochrana inych
Zaujmov.

Z pohladu spoloc¢nosti, $tat ma isty verejny zaujem na reguldcii
reprodukénych technolégii. Jednak je tu demograficky zdujem — podpora rodin,
porodnosti, zamedzenie starnutia populacie. V niektorych krajinach s nizkou
poérodnostou by mohol byt’ zaujem spristupnit’ o najviac technik, aby sa rodilo
viac deti. Paradoxne, inde s obavami z preludnenia to moZe byt naopak. Stat
ma tiez zadujem na ochrane tradi¢nych hodnét — Co je vSak neurcity a
diskutabilny ciel’, ¢asto vyhlasovany konzervativnymi vladami. Napr. zakaz
surogécie sa niekedy prezentuje ako ochrana rodiny, hoci méze mat’ opaény
efekt (neplodny par rodinu neméze zalozit).

Vel'mi citlivou je otazka vyberu vlastnosti deti (tzv. designer babies).
Ak technologia umozni rodicom vybrat si zembryi to s preferovanym
pohlavim, alebo v budlcnosti rovno geneticky vylepSit dieta (vyssia
inteligencia, zelana farba vlasov atd’.), mala by im to ich autonémia dovolit'?
Vicsina bioetikov hovori, Ze nie — preto aj krajiny podpisujuce dohovor o
biomedicine zakazali vyber pohlavia iba z nemedicinskych dovodov.
Spolocensky konsenzus zatial je, Ze deti nie st vyrobky na zakazku a rodicia by
ich mali prijimat’ do zna¢nej miery také, aké prirodzene si. AvSak s nastupom
novych generacii a komercionalizaciou mézu tieto nazory maknut'.

4.3 Rodové a spolocenské aspekty

Technolégie umelej reprodukcie maju vyznamné dosledky pre rodové
role a postavenie zien a muzov Vv spolocnosti. Tradi¢ne bola reprodukcia
vnimana ako Zenska doména — Zena otehotnie, vynosi a porodi diet'a; materska
uloha bola zvyraziiovana ako esencialna sucast’ Zenstva. Muzska tloha bola
“len” splodit’ — otec mohol byt aj neznamy. Nie ndhodou pravo nepotrebovalo
s istotou urit otca (pater incertus), ale matka bola vzdy jasnd. Moderné
technologie tieto biologické danosti spochybiiuju.
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Na jednej strane, niektoré inovacie uvolfuju bremeno Zien: napr.
antikoncepcia a umelé oplodnenie umoznili Zenam lepSie planovat materstvo a
kariéru, ndhradné materstvo ¢i ektogenéza by mohli umoznit’ mat’ dieta bez
nutnosti prejst’ tehotenskou zatazou. Pre zenu, ktord zdravotne nemoze
otehotniet’, je transplantacia maternice ¢i ndhradné materstvo Sanca, ako naplnit’
rolu matky inak. Tieto moznosti mézu viest aj k tomu, ze Zeny nebudi
spolocensky tlacené do materstva tak silno — ak by napr. ektogenéza bola bezna,
predstava, ze zena musi podstupit’ tehotenstvo, aby mala diet’a, by pominula.
Niektori autori dokonca hovoria o oslobodeni Zien od biologickych retazi
reprodukcie.®

Na druhej strane vSak hrozi, Ze nové technoldégie mozu zZenu
zneviditelnit’ alebo naopak vyuzivat. Ak by sa spolocnost’ prili§ spol'ahla na
ektogenézu, mohla by sa teoreticky znizit' hodnota tehotenstva a poérodu, ktoré
zeny podstupuji — hoci to je vzdialeny scendr. Aktuélnejsie, nahradné materstvo
niektori oznacuji za novu formu vyuZzivania zenského tela — maternica sa stdva
“prenajimatelnym inkubatorom”. Z rodového hladiska tu casto ide o Zeny
v horSej ekonomickej situacii sluZziace bohatSim (neraz zo Zapadu).
Feministické hnutia st v tejto otazke rozdelené: liberalne feministky podporuju
pravo zeny rozhodnut’ o takomto kontrakte (zenska volba), kym radikalnejsie
hovoria o kiipe a predaji zenského tela, Co je v rozpore s rovnostou (zena sa
stava nastrojom reprodukcie pre cudzie potreby).

Postavenie muzov v reprodukecii tiez prechadza zmenami. Kym doteraz
muz nemohol porodit, s vynimkou trans muzov (ktori si ponechali maternicu),
v budicnosti by mohol aj biologicky muz donosit’ diet'a (s transplantovanou
maternicou alebo v umelej maternici uplne bez Zeny). Tym by sa otcovstvo a
materstvo ako biologické kategdrie priblizili. Muzi v sti€asnosti vyuzivaju napr.
nahradné materstvo, aby ako osameli muzi ¢i gay pary mohli mat’ diet'a — takych
pripadov pribuda (mediadlne zname pripady celebrit, atd’.). To kladie otazky
rovnosti: je v poriadku, Ze single muz moze zaplatit’ surogatku a single zena v
rovnakej krajine mozno nema pristup k darcovskej reprodukcii? Pre¢o by mala

33 Firestone, S. (1970). Dialektika pohlavia: Pripad feministickej revoltcie [The Dialectic
of Sex: The Case for Feminist Revolution]. Morrow.
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byt slobodna Zena povazovana za menej spdsobilt byt’ rodi¢om ako slobodny
muz s peniazmi? Tieto otdzky nutia spoloCnost prehodnocovat aj rodové
stereotypy v rodi€ovstve — napr. predstavu, ze dieta nutne potrebuje matku
(zenu) a otca (muza). Dnes vidime, Ze vie mat’ dvoch otcov alebo dve matky a
prosperovat’.

Terminolégia je dalSou oblastou: niektoré pravne poriadky uz
prechadzaju k neutralnejSim pojmom. Napriklad v Kanade v niektorych
provinciach rodné listy pouzivaju “Parent 17 a “Parent 2 namiesto otec/matka,
aby zahrnuli vietky kombindcie.’® Na Slovensku zatial' zakon stale hovori o
matke a otcovi, ¢o nepocita s inymi konfiguraciami. Do budicna mozno aj na
Slovensku bude treba riesit’ situaciu, ked trans muz porodi diet'a — zapisat’ ho
ako otca (podla pravneho pohlavia) alebo ako matku (podla pdrodu)?
V Nemecku uz taky pripad nastal: trans muz porodil a chcel byt v rodnom liste
otec; matrika ho odmietla tak zapisat’.’’ Stid nakoniec rozhodol, Ze musi byt
zapisany ako matka, lebo porodil — ¢o trans komunita kritizovala ako popretie
rodovej identity tej osoby. Tieto problémy ukazuju, ze rodové kategdrie v prave
mdzu byt’ prekonané technologickou realitou a bude mozno nutné ich upravit’
(napriklad kategoria “rodi¢, ktory porodila” a “rodi¢, ktory splodil” namiesto
matka/otec).

Spolo¢enské vnimanie rodiny sa kazdopadne meni. Dihové rodiny
(LGBTQ+ rodicia) sa postupne akceptuji, no v mnohych krajinach (vratane SR)
stale narazaju na pravne prekazky. VyuZivanie reprodukénych technologii
tymito rodinami (darovanie spermii pre lesbické pary, surogat pre gay pary)
ukazuje nerovnosti — napr. gay pary to maju tazsie, lebo surogacia je zlozitejsia

36 Ontario. (2016). Zakon o rovnosti vietkych rodin (Zakon o zmene a doplneni pravnych

predpisov o rodi¢ovstve a suvisiacich registraciach) [All Families Are Equal Act
(Parentage and Related Registrations Statute Law Amendment), 2016].

37 Bur6psky sud pre ludské prava. (2023). Rozhodnutie vo veci A.H. a d’alsi proti
Nemecku zo 4. aprila 2023, staznost’ ¢. 7246/20 [Judgment in the case of A.H. and Others
v. Germany, 4 April 2023, Application No. 7246/20]. ESLP. Dostupné na:
https://hudoc.echr.coe.int [cit. 2025-03-17].
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a drahsia, kym lesbické par moéze Casto v zahrani¢i podstipit’ IVF s darcom.
Tym padom sa mozno bude stupniovat’ tlak na spristupnenie sluzieb pre vSetkych
bez diskriminacie. To je aj otazka rovnosti pohlavi: preco by slobodna 35-ro¢na
zena mala mat’ pravo vyuzit' IVF s darcom, ked’ slobodny 35-ro¢ny muz realne
dieta mat’ nemdze (ak mu zédkon neumozni surogéciu)? Niektoré krajiny, napr.
Izrael, sa snazia vyhoviet’ vSetkym — tam najnovsie mozu nahradné materstvo
vyuzit’ aj slobodni muzi a gay pary (predtym to bolo len pre heterosexudlne pary
a single Zeny).*®

Kultarne a nabozenské aspekty tiez tvoria Cast’ spoloc¢enskej diskusie.
V katolickej moralnej teologii je vacSina foriem umelej reprodukcie (okrem
prirodzenej insemindcie manzelov) neprijatelnd, ¢o ovplyviiuje krajiny s
katolickou tradiciou. Napr. Pol'sko a Mad’arsko majui dost’ restriktivne a malo
rozvinuté zakony v tejto oblasti. Naopak sekuldrnejsie $taty ¢i protestantské
maju liberdlnejsi pristup. Takisto krajiny ako India ¢i Thajsko v minulosti
prilékali reprodukénu turitstiku, lebo ich kultirne nastavenie nebolo spociatku
proti, ale po medialnych kauzach (opustenej dieta s Downovym syndrémom v
Thajsku) zaviedli regulacie.>® Cize spoloénost’ sa uéi aj z pripadov: ked’ nastane
Skandal, meni zakony.

Celkovo, spolocensky dosledok technologickej reprodukcie je
pluralizacia rodinnych foriem. Uz teraz existuje koncept socialneho rodi¢ovstva
— rodi¢ je ten, kto dieta vychovava a miluje, bez ohl'adu na gény ¢i porod.
Spolo¢nost’ mozno postupne viac prijme, Ze rodina je skor o zavédzku a vzt'ahoch

38 Izrael. (1996). Zékon o dohodach o prenaSani embrya (Schvélenie dohody a status
novorodenca) 5756-1996, v zneni neskorsich predpisov, vratane novely ucinnej od 11.
januara 2022 rozsirujucej pristup k nahradnému materstvu pre pary rovnakého pohlavia,
slobodnych muzov a transgender osoby [Embryo Carrying Agreements Law (Approval
of Agreement and Status of the Newborn) 5756-1996, as amended, including the
amendment effective January 11, 2022, expanding access to surrogacy for same-sex
couples, single men, and transgender individuals].

3 Thajsko. (2015). Zakon o ochrane deti narodenych prostrednictvom asistovanych
reprodukénych technik B.E. 2558 (2015)

o
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nez o krvi. Pravo by to malo reflektovat’, aby ziadne dieta ani rodi¢ nebol
diskriminovany pre okolnosti pocatia ¢i rodinnt konstelaciu.

5. Budiice scenare a potreba pravnej adaptacie

Vzhladom na dynamiku vyvoja reprodukénych technoldgii je zrejmé,
ze pravny poriadok 21. storo¢ia ¢akaju rozsiahle zmeny. Ak dnes pocitujeme,
ze pravo zaostava, v blizkej budicnosti by tento odstup mohol narast’ natol’ko,
ze by ohrozoval zakladné principy spravodlivosti a pravnej istoty. Preto je
nevyhnutné premyslat’ proaktivne — predstavit’ si mozné budice scenare a uz
vopred pripravovat’ pravnu adaptaciu na ne. V tejto zaverecnej ¢asti nacrtneme
niekol’ko kl'ucovych principov a moznych modelov, ktoré by mohli tvorit
zaklad reformovaného pristupu k urcovaniu rodiCovstva a k ochrane prav
v kontexte umelej reprodukecie.

5.1 Nové principy urcovania rodicovstva

Zékladnou otazkou je: Co by malo uréovat, kto je zdkonnym rodi¢om
dietata? V tradicnom systéme to bola biologicka vdzba (porodenie dietata u
matky, splodenie u otca) a spolocenska inStitucia manzelstva (domnienka
otcovstva manzela). Tieto kritéria vSak prestavaju pokryvat vsetky situacie.
Rysuju sa tri mozné kritéria rodi¢ovstva, ktoré nie vzdy splyvaji v jednej dvojici
osOb:  genetické rodi¢ovstvo (poskytnutie spermii/vajicka), gestacné
rodi¢ovstvo (vynosenie a porod) a socidlne/zamyslané rodicovstvo (vychova
dietat’a a vol'a byt rodicom). V buducnosti mozno bude potrebné rozhodnut’,
ktorému z tychto kritérii priznd zdkon prioritu, alebo ako ich kombinovat’.

Jeden navrhovany pristup je model tzv. umyselného rodicovstva
(intentional parenthood). Ten vychadza z praxe nahradného materstva v
liberalnejSich jurisdikciach a hovori, Ze primarne by mal byt za rodi¢a
povazovany ten, kto inicioval pocatie dietata s umyslom ho vychovévat.
Genetickd ¢i porodna vézba by bola druhoradd. Tento model by pokryval
situacie, ked’ napr. rodi¢mi dietata narodeného surogatkou su objednévatelia,
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pretoze to boli oni, kto chceli a planovali dieta, aj keby neboli geneticky
pribuzni. V kontexte IVG by to znamenalo, Ze ak by niekto poskytol bunky len
ako sluzbu (bez umyslu byt rodi¢), nemal by pravny narok na rodicovstvo —
podobne ako dnes darca spermie. Umyselny model uz de facto funguje v USA
v niektorych §tatoch: sudy v rozhodnutiach o surrogaénych dohodach zvazuju,
kto bol “the intending parent” (zamyslany rodi¢). Vyhodou je, ze zabezpecuje,
aby dieta malo takych rodicov, ktori ho skuto¢ne chceli a pripravili si pren
podmienky.

Alternativny pristup kladie doraz na biologickil pravdu — teda aby
aspon geneticky rodi¢ia boli uznani. Tento princip sa odraza v judikature
Eurépskeho stdu pre l'udské prava, kde hoci neuznal pravo na surogéciu,
zdoraznil vyznam biologickej véizby otca a dietata a nutnost umoznit' jej
uznanie. Do buducna by to znamenalo, Ze aj ked’ budti nové technologie, mal by
byt vzdy identifikovany biologicky otec a matka (pokial’ existuju) a ti by mali
mat’ aspoit moznost’ byt pravnymi rodi¢mi, pripadne dat’ suhlas na odstiipenie
rodiCovstva. Tento pristup by mohol kolidovat s pripadmi, kde geneticky
prispievatel’ nema vobec ambiciu byt rodi¢. Zakon by teda musel upravit, Ze
geneticki donori nemajti automaticky rodi¢ovské postavenie, pokial’ to nebolo
ich umyslom. Toto uz dnes existuje v ramci darcovstva spermii/vaji¢ok — zakony
vyslovne vyluéuju vznik otcovstva/materstva darcu. Analogicky by to muselo
platit’ pri bunkach pre IVG.

Objavujui sa aj Gvahy o viacpoCetnom rodi¢ovstve. Ak technologia
umozni mat’ dieta s tromi genetickymi rodi¢mi, je zdkonna dvojica rodi¢ov
posvitny limit? Niektoré pravne systémy uz aj bez tejto technoldgie
experimentuju s priznanim viac ako dvoch rodi¢ov. V Kalifornii od roku 2013
moéze sud vynimoc¢ne uznat' troch rodiCov, ak by inak dieta priSlo o vztah s
niekym, koho vnima ako rodi¢a.** V Kanade (BritskA Kolumbia) zakon

40 Kalifornia. (2013). Senatny navrh zékona ¢. 274, Kapitola 564: Zakon na zmenu a
doplnenie § 3040, 4057, 7601, 7612 a 8617 Rodinného kddexu a doplnenie § 4052.5,
tykajuci sa rodinného prava [Senate Bill No. 274, Chapter 564: An act to amend Sections
3040, 4057, 7601, 7612, and 8617 of, and to add Section 4052.5 to, the Family Code,
relating to family law].
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umoziuje zapisat’ troch rodi€ov do rodného listu, ak napr. lesbicky par a muz-
darca vopred uzavrii dohodu, Ze vsetci traja budi mat’ rodi¢ovské prava.*!
V Holandsku bola navrhnuta legislativa pre duo-matky a donora ako trojicu,
hoci zatial’ nepresla.*?

Vyhody uznania viac rodi¢ov mdzu spocivat’ v lepSom zabezpecCeni
dietat’a (viac I'udi s pravami a povinnostami sa moZe starat)) a v uznani realnej
socialnej situacie (dieta zije s viacerymi rodi€ovskymi postavami). Nevyhody
¢i skor vyzvy st komplikacie v pravach a povinnostiach — napr. komu pripadne
dieta v pripade sporu, kol’ko l'udi plati vyzivné, atd’. Pre budiicnost, najma ak
by vznikali deti s novymi biologickymi vdzbami, by vSak pravna moznost
flexibilného poctu rodicov mohla byt potrebna. Mozno sa stanovi aj strop (napr.
max. 4 rodi¢ia), ale to ukaze prax.

Je mozné, ze do popredia sa dostane kombinovany pristup: odliSenie
pojmov “rodi¢” a “pravny zastupca”. Napriklad, dieta by mohlo mat’ viacero
“rodiCov” zapisanych v akomsi registri povodu (genetickych, pdrodni,
socialnych), ale len dvoch (prip. troch) z nich by malo v danom ¢ase rodi¢ovsku
zodpovednost’ (prava a povinnosti voci dietatu). Tym by sa uznal biologicky
fakt (pre identitu diet'at’a), ale zaroven by sa zachovala jednoduchost’ v beznom
zivote (diet'a nema nekone¢no zakonnych zastupcov, ¢o by bolo neprehl’adné).
Nie¢o podobné je dnes v adopciach s otvorenym kontaktom: biologicki rodi¢ia
nie st pravni rodicia, ale dieta vie, kto si a mdZe s nimi mat’ vzt'ah. Do budtcna
by mohli existovat’ pravne konstrukty typu “registrovany biologicky rodi¢” (s
pravom byt’ informovany o diet’ati, mozno s pravom styku, ale nie kazdodennou
zodpovednostou).

41 Britska Kolumbia. (2011). Zédkon o rodinnom prave [SBC 2011] Kapitola 25 [Family
Law Act [SBC 2011] Chapter 25]. Viktoria, Britska Kolumbia, Kanada.

4 Utrecht University. (2023). Moderné rodi¢ovstvo a pravo o rodi¢ovstve: Ako vytvorit’
lepsi sulad [Modern parenthood and parentage law: How to create a better match].
Utrecht University News. Dostupné na: https://www.uu.nl/en/news/modern-parenthood-
and-parentage-law-how-to-create-a-better-match [cit. 2025-03-17].
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5.2 Navrhy na reformu pravnej ipravy

Na zéklade vysSie uvedeného vyvoja mozno formulovat viaceré
odportcania, ako by sa mohla reforma pravnej Gpravy umelej reprodukcie
uberat’ tak, aby sme boli pripraveni na budicnost a zaroven chrénili prava
vsetkych zacastnenych:

e Zakotvenie jasnych definicii a pravidiel: Pravny poriadok by mal
vymedzit pojmy ako rodi¢, matka, otec modernym sposobom.
Moznym rieSenim je definovat’ matku nielen ako zenu, ktora porodila,
ale napr. ako Zenu, ktord porodila alebo ktora je urcend za matku
rozhodnutim sudu/uradnym aktom na zaklade suhlasu so zrodenim
dietata. Tym by sa otvorila cesta pre pripady nahradného materstva
(kde rozhodnutie alebo dohoda uré¢i matku inak nez porodom). Alebo
zaviest rodovo neutralne pojmy rodic — pévodca (geneticky) a rodi¢ —
nositel’ (gestacny) a rodi¢ — vychovavatel (socidlny), pricom zakon
stanovi, ktory z nich a za akych okolnosti bude pravne uznany. Tieto
definicie by mali byt’ flexibilné, aby pokryli aj budice techniky (napr.
spomenut moznost’, ze jedna osoba moze poskytnit’ geneticky material
aj vynosit' — to je bezné teraz, alebo ze moze poskytnut' geneticky
materidl viac osob). Zakon by mohol obsahovat’ kolizne normy pre
pripad, Ze by biologicky a zamysl'any rodi¢ boli rozdielni — napriklad:
“ak Zena porodi dieta pre inu zenu na zaklade vopred povolenej
dohody, zamysl'ana matka sa povazuje za matku namiesto rodicky.”

e Uprava pre niahradné materstvo: Aj ked’ je tito téma citliva,
tendencia vo svete je ju nejako legislativne riesit’, aby sa eliminovali
rizikd. Navrhom je zaviest v zdkone moznost sudneho povolenia
nahradného materstva za prisnych podmienok (napr. len altruisticky,
len ak objednavatelia nem6zu inak mat’ dieta, povinné poradenstvo,
atd’.). Tym by sa proces presunul z ilegality do regulovaného rameca,
kde by boli chranené prava nahradnej matky (pravo na zdravotna
starostlivost, moznost’ odstupit’ do urcitej doby) aj objednavatelov a
dietata (istota, kto bude rodi¢, kontrola, Zze surrogatka robi to
dobrovolne). S tym suvisi aj zjednoduSenie uznania zahrani¢ného
rodiCovstva — ak sa par uchyli k surogicii v zahrani¢i, malo by
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existovat’ administrativne konanie na uznanie rodicovstva, aby dieta
neostalo pravne v neistote.

e Zabezpecenie prava diet'at’a poznat’ svoj pévod: Do zikonov by
bolo vhodné doplnit, Ze v pripade darcovstva gamét, ndhradného
materstva a inych foriem, sa o povode dietata vedie zdznam v
dovernom registri, ku ktorému méze dieta po dosiahnuti urcitého veku
ziskat’ pristup. To harmonizuje s ¢lankom 7 Dohovoru o pravach
dietata.*> Zaroven vSak treba chranit’ sikromie darcov — &iZe systém
by mohol byt podobny ako v niektorych Statoch: anonymita navonok,
ale moznost’ budiceho kontaktu cez oficialnu institaciu.** Pri novych
technologiach (ako IVG) by to znamenalo uchovat’ informécie o tom,
z akych buniek a od koho gaméty vznikli.

e Rovny pristup k technolégiam: Odporaca sa, aby legislativa
garantovala nediskriminaény pristup k asistovanej reprodukcii na
zaklade rodinného stavu ¢i orientacie. Ak st obavy o diet’a, rieSit’ to
inak nez plo§nym zakazom (napr. postidenie pomerov ako pri adopcii).
Tym sa predide obchadzaniu zakona zahrani¢im a zabezpeci sa detom
narodenym napr. slobodnej matke cez IVF plné uznanie (dnes nie je
problém, ale ak by bola single Zena v SR vyligend, §la by do CR a
potom diet'a na matrike SR aj tak uznaju, len proces bol naro¢nejsi).

e Medzinarodna spolupriaca a uznavanie: Treba podporovat
dokoncéenie medzinarodnych dohovorov (ako ten pripravovany v
Haagu) alebo aspoii regionalnych dohdd, ktoré zabezpecia, ze dietatu
ostane status aj pri prekroceni hranic. To sa tyka situacii dvoch otcov,
dvoch matiek, surogacie atd. EU by mohla prijat spominané

4 Organizacia Spojenych narodov. (1989). Dohovor o pravach dietat’a [Convention on
the Rights of the Child]. OSN. Dostupné na: https://www.ohchr.org/en/instruments-
mechanisms/instruments/convention-rights-child [cit. 2025-03-17].

4 Hassanova, R. L. (2020). Pravo na alternativy ,,offline* a ochrana osobnych udajov =
Right to "offline" alternatives and personal data protection. Paneurdpske pravnické listy,
3(1), 1-7. Bratislava, Slovakia: Paneurdpska vysoka skola. ISSN (online) 2644-450X.
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nariadenie,* ktoré vynuti automatické uznanie zahrani¢ného rodného
listu. Zamedzi sa tym pravnemu chaosu a usetri sa aj sudne konanie
v kazdom jednotlivom pripade.

e Limity a dohl’ad nad novymi technolégiami: Zakon by mal byt
pripraveny aj v oblasti biomedicinskeho prava reagovat' na IVG,
klonovanie a génové zdsahy. To znamena aktualizovat definicie
v zékazoch (napr. zékaz reprodukéného klonovania — ten uz mnohé
Staty maju). Pre IVG mozno stanovit, ze pouzitie I'udskych buniek na
vytvorenie umelych gamét na Géely reprodukcic je zatial’ zakazané,
kym nebude preukdzana bezpecnost, alebo to viazat' na osobitné
povolenia. V opa¢nom pripade by nam mohla technoldgia prerast’ cez
hlavu bez akejkol'vek kontroly.

e  Vzdelavanie a etické komisie: Vzhl'adom na zlozitost’ etickych otazok
je dobré posilnit’ tlohu etickych komisii pri centrach asistovanej
reprodukcie. Tie by posudzovali nové a neStandardné ziadosti (napr.
muz chce byt single otec cez surogiciu, dvojica chce vyuzit
mitochondridlnu ndhradu atd.) a vydavali odporucania, ¢i to je v
poriadku. To by pomohlo nastavit’ prax v sulade s etickymi normami,
kym sa pretavia do legislativy.

e Ochrana pred komercializaciou: Naprick otvoreniu moznosti by
zakon mal zachovat zakaz Cistej obchodnej stranky Tludskej
reprodukcie. Napr. zakotvit' trestny postih za obchodovanie s
gamétami, embryami, za nltenie zeny do surogacie atd. Aj
v liberdlnom ramci musia existovat Cervené Ciary, ktoré chrania
Pudskt dostojnost’. Sem patri aj zékaz genetického dizajnovania deti na
nemedicinske ucely, zdkaz vyberu pohlavia z nevaznych dévodov a
pod.

4 BEurdpska komisia. (2022). Navrh nariadenia o uznavani rodi¢ovstva [Proposal for a
Regulation on the Recognition of Parenthood]. COM(2022) 695 final. Predlozené 7.
decembra 2022. Dostupné na:
https://www.europarl.europa.eu/RegData/etudes/STUD/2023/746632/IPOL_STU(2023
)746632(SUMO1)_SK.pdf (citované 15. marca 2025).
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6. Zaver

Budtici vyvoj asistovanej reprodukcie prinaSa nielen zaujimavé
moznosti, ale aj zlozité pravne a etické vyzvy. Pravny systém, ktory sa po
starocia opieral o nemenné biologické vychodiska, dnes celi situacii, v ktorej
tieto zaklady stracaju svoju istotu. V kontexte dynamického biotechnologického
rozvoja bude nevyhnutné, aby sa rodinné pravo prispdsobovalo novym
podmienkam sposobom, ktory bude nielen inovativny a prepojeny s inymi
vednymi odbormi, ale aj schopny anticipovat’ buduce spoloéenské potreby. Ako
sa ukazuje, do centra pravnej Gpravy musi byt postavené dieta a jeho prava.
Zaroven je vSak nevyhnutné respektovat’ reproduként autondémiu dospelych a
zachovat’ spoloCenské vizby, ktoré st zakladom stability a identity rodiny.
Riesenie bude pravdepodobne spoéivat’ v kombinacii rozumu a empatie —
rozumu vo forme jasne formulovanych pravidiel, ktoré budu pokryvat’ nové
technologie (vratane limitov napriklad na pocet pravnych rodicov ¢i kritérii
uréovania rodicovstva), a empatie voci ¢oraz pestrejSim formam rodinného
zivota.

Ak pravo nezareaguje vcas, rizikom je vznik ,,neviditelnych“ alebo
znevyhodnenych os6b — najmé deti, ktorych pravne postavenie zostane v
neistote. Povzbudzujucim trendom je usilie o harmonizaciu uznavania
rodicovstva na medzinarodnej urovni. Prijatie multilateralneho dohovoru alebo
jednotného eurdpskeho ramca by mohlo zdsadne zmiernit' sti¢asné pravne
vékuum, v ktorom sa ocitaji napriklad deti narodené prostrednictvom
nahradného materstva. No aj v absencii takejto zmluvy ma kazdy $tat moznost
a povinnost reagovat’ reformou vlastného pravneho poriadku.

Tato Studia ukazuje, Ze budicnost’ nie je vzdialend — mnohé
technologie, ktoré pred dekadou zneli ako fikcia, sa uz stali realitou. Je preto
nevyhnutné viest’ otvorenu spolocenskll i odbornu diskusiu o tom, ako bude
vyzerat’ rodi¢ovstvo a rodina v 21. storo¢i. Otvaraju sa otazky, ktoré siahaju k
zédkladom nasho chépania identity, vztahov a hodnét: Co znamend byt rodi¢om?
Aké prava ma mat dieta, ktoré vzniklo kombinaciou genetického materialu
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viacerych osob a bolo donosené napriklad v transplantovanej alebo umelo
vytvorenej maternici?

Hoci odpovede nebudu jednoduché, ak si prdvo zachova svoju
zakladnt hodnotovu orientdciu — ochranu najlepSieho zdujmu diet'ata, uctu k
Pudskej dostojnosti a rovnost’ — moze tieto vyzvy premenit na prilezitost.
Budticnost’ umelej reprodukcie tak nemusi predstavovat’ dystopicky scenar, ale
naopak, moznost’ vytvarat’' nové formy rodinného §tastia. Ulohou prava je toto
Stastie umoznit a chranit’, nie brzdit’. Preto by smerovanie pravnej reformy malo
byt zamerané na vytvorenie pruzného, spravodlivého a inkluzivneho rodinného
prava — takého, ktoré zabezpeci, ze kazdé dieta, bez ohl'adu na okolnosti svojho
pocatia, bude mat’ pravo vyrastat’ v pravne uznanom a laskyplnom rodinnom
prostredi.
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Abstract

The article deals with the development of the principles of international
humanitarian law through the jurisprudence of international courts. The aim of
the article is to point out the development since the Second World War on the
grounds of the international military tribunal in Nuremberg and later judicial
body such as the International Criminal Court established in 2002, through the
means of changes in the interpretations of the principle of military necessity and
the principle of humanity.
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Uvod

Medzinarodné humanitdrne pravo sa meni a vyvija, aby odrazalo
charakter konfliktu a hodnoty jeho ucastnikov. Od zaciatkov vyvoja v 19.
storo¢i, zmeny smerovali k humanizicii konfliktu. Samotny vznik
medzindrodnych trestnych sudov tzko suvisi s vyvojom medzindrodného
trestného prava. ZaloZenie individualnej trestnej zodpovednosti na zaklade
medzinarodného prava vsak narazalo na dva hlavné problémy. Po prvé, v
tradicnom medzinarodnom prave mali Staty a nie jednotlivci subjektivitu pre
studmi. Z tohto dovodu, zavedenie ustanoveni spojenych s trestanim porusovania
medzinarodnych humanitarnych zmliv, muselo najprv ustanovit’ akceptovanie
individuélnej subjektivity v medzindrodnom prave. Nasledne sa naskytol
problém ako obmedzit' zaujem S$tatov, zakoreneny v tradicnom koncepte
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suverenity, branit’ sa vo¢i vonkaj$im zasahom, ktoré predstavuje trestanie jeho
obcanov.?

Versaillskd mierova zmluva z roku 1919 stanovila prvé pokusy
zakotvenia zodpovednosti podla medzindrodného prava, ako aj vytvorenia
zékladu pre d’alsie medzindrodné trestné sudy a tribunaly.® AvSak aZ neskor po
skonéeni druhej svetovej vojny v Norimbergu nastali skuto¢né trestné stihania,
ktoré vsak v medzinarodne;j trestnej justicii vystriedali Styri desatrocia mlcania.
Dané sa zmenilo aZ v roku 1993, ked’ Bezpe¢nostna rada Organizacie Spojenych
narodov vytvorila Medzinarodny trestny tribunal pre byvala Juhoslaviu
uplatilujuci humanitarne pravo. V nasledujucich rokoch boli zriadené ad hoc
tribunaly na rieSenie medzinarodnych konfliktov, ako aj ozbrojenych konfliktov
s nemedzinarodnou povahou. Neskdr, v roku 2002, bol zriadeny dokonca staly
sud, Medzindrodny trestny sud, ktory sa zaobera aplikdciou humanitarneho
prava na bojisku.*

Rozhodnutia sidov nie st priamymi pramefimi prava, ale vyklad
vykonavany judikatirou sa povaZuje za cenny prinos pre obsah platného
medzinarodného prava. Okrem toho ich rozhodnutia predstavuju sucast’ vyvoja
pri vyplani medzier v medzindrodnom humanitirnom prave. Judikatira
medzinarodnych stidov ma preto obrovsky vyznam aj pri uréovani pravneho
ramca principov humanitarneho prava. Nasledujuci ¢lanok predstavi vyvoj a
rozdiely v judikatire medzinarodnych stidov v otazkach stvisiacich s principmi
humanitarneho prava. Analyza zacina zakladmi stanovenymi Norimberskym
tribundlom po druhej svetovej vojne, po ktorych bude nasledovat’ vyklad

2 Werle. G. Bung, J. Summary (Historical Evolution) International Criminal Justice.
Sommersemester. 2010. Humboldt Universitét. 2010.s. 1.

3 Versailleska mierova zmluva z 28 Jina 1919. ¢l. 227-230.

4 Schmitt. M.N. Military Necessity and Humanity in International Humanitarian Law:
Presercing the Delicate Balance. In: Virginia Journal of International Law, Vol. 50. Issue
4.2010.s. 817.
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judikatary v suCasnosti poOsobiaceho Medzinarodného trestného stdu
poukazujic na relevantné principy v danej oblasti medzinarodného prava.’

1. Medzinarodny vojensky tribunal v Norimbergu

Milnikom trestného sudnictva sa stal Medzinarodny vojensky tribunal
v Norimbergu so svojou chartou, ktora poskytla zaklad pre sankcionovanie
hlavnych vojnovych zloCincov. V roku 1945 devétnast Statov ratifikovalo
spominanu Chartu, ktord upravovala jurisdikciu nad vojnovymi zlo¢inmi proti
civilnému obyvatel'stvu a zlo¢inmi proti 'udskosti. Tribunal prijal premisu, Ze
Haagske nariadenia deklarovali zdkony a obyc€aje vojny. Okrem toho Charta
kodifikovala aj pojem zloc¢iny proti I'udskosti, ktory zacal platit’ bez ohl'adu na
normativnu tipravu $tatov.6

Formalne namietky, ktoré mohli byt vznesené k otazke zakonnosti
tribunalu na zaklade toho, Ze i8lo 0 medzinarodny vojensky tribunal namiesto
narodného tribunalu, alebo podobné namietky vznesené proti kompetencii
civilnych sudcov rozhodovat o vojenskych otazkach, boli dostatocne
zodpovedané teoretickou analyzou vykonanou majorom Cowlesom, ktory bol
posobil na oddeleni generalneho advokata armady Spojenych Statov
americkych. V jeho analyze sa uvadzalo, Ze vojensky tribunal so zmieSanym
personalom moéze zriadit veliaci general spojeneckych sil a tento personal
vojenskych komisii zvy€ajne tvoria dostojnici. Preto Cowles stanovuje, Ze

5 Karpat, A. (2023). Vzt'ah medzinarodného a uniového prava z pohladu ¢l. 351 ZFEU.
In K. Smigova (Ed.), Liber Amicorum Dalibor Jilek: Pri prileZitosti 70. narodenin prof.
JUDr. Dalibora Jilka, CSc. (pp. 77-90). Beroun, Czech Republic: Eva Rozkotova. ISBN
978-80-87488-52-2.

¢ Charta Medzinarodného vojenského tribunélu v Norimbergu. 8.8. 1945, United Nations
Treaty Series. 82. Stat. 1546.
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neexistuji  ziadne odovodnené pravne namietky proti pouzivaniu
kvalifikovanych civilistov.”

V pripade nemeckych sabotérov na Najvyssom sude Spojenych Statov
v roku 1942 bolo uz skor uvedené, ze zmluvné aj oby¢ajové medzinarodné pravo
akceptuje, ze vitazna strana ma pravomoc sudit’ a potrestat’ jednotlivcov za
zloCiny, ktoré predstavujui porusenie. zakonov a obyc¢aji humanitarneho prava,
ak takéto osoby spadaju do jeho moci.® Nemecko nemohlo poéas vojny chranit’
sabotérov v Spojenych Statoch tym, ze by ich ¢iny prijalo za svoje. Este mene;j
by mohlo Nemecko alebo akykol'vek iny $tat zastitit obycajného vraha v
Spojenych Statoch vyhlasenim jeho Cinu za Statny akt. Konanie $tdtu ma
jednoznacne hranice. Ak sa zverstva druhej svetovej vojny povazovali za Ciny
ultra vires, nedokazal §tat jednotlivcom poskytnut’ ziadnu imunitu.

Norimbersky tribunal mal pravomoc sudit’ jednotlivych obZalovanych,
a mohol ich povazovat’ aj za zodpovednych, pokial’ dokazal ur€it, Zze idajné
konanie pachatel’a bolo ultra vires, a teda v skuto¢nosti nespadalo pod konanie
Statu. Tribunal vSak zistil, ze vzdanie sa vojny ako metddy narodnej politiky
nevyhnutne posilnilo predpoklad, ze takato vojna je v medzindrodnom prave
nezakonna a jej pachatelia pachaji zlog¢in.® Myslienka sa vSak neskor rozvinula,
ked’ vojenski a namorni dostojnici boli v Norimbergu na zaklade dokazov
osobne zodpovedni za podpisanie alebo vydanie rozkazov, ktoré porusovali
humanitarne pravo.'°

7 Trial of War Criminals by Military Tribunals. In: American Bar Associaton Journal.
Vol. 30. No. 6. 1944. s. 330.

8 Pripad Vojenskych sabotérov, Ex parte Quirin, Rozsudok Najvyssieho sidu Spojenych
Statov. 9142. para. 317.

? Rozsudok Medzinarodného vojenského tribunalu, Oktober 1. 1946, In: The American
Journal of International Law. Vol. 41. 1947. s. 218.

19 Varga, R. Challenges of domestic prosecution of war crimes with special attention to
criminal justice guarantees. Budapest. Pazmany Press. 2014. s. 26.
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1.1. Pripad rukojemnikov

Pripad dostal svoj nazov podla problematiky, ktorou sa zaoberal, je
vSak zndmy aj ako stidny proces s Wilhelmom Listom a d’al§imi alebo ako
Juhovychodny pripad.!! Bol to siedmy z dvanastich procesov trestania
vojnovych zlo¢inov, ktoré Spojené Staty po druhej svetovej vojne sudili v
okupovanej zéone v Norimbergu. Pripad sa zaoberal sidenim pachatelov za
vojnové zlo¢iny a zlo¢iny proti 'udskosti. Trestnymi ¢inmi desiatich obvinenych
dostojnikov boli najmé vrazdy, ktoré sa mali uskuto¢nit’ v snahe zachovat
poriadok v okupa&nych zonach Grécka, Juhoslavie, Nérska a Albanska. Udajné
konanie predstavovalo predovsetkym ucast’ na zabiti stoviek tisiciek civilistov
nemeckymi miliciami. Zapojenie do drancovania verejného a sukromného
majetku a devastacie mnohych miest a dedin v Norsku, Juhoslavii, Albansku a
Grécku. Taktiez ucast’ na planovani a realizacii rozkazov, ktoré zamedzili vykon
prav vojnovych zajatcov nepriatel'skym bojovym skupinam, ako aj Gcast’ na
popravach nepriatel'skych jednotieck. Okrem toho boli pachatelia sudeni za ucast’
na zabijani, mucéeni, vdzneni v koncentra¢nych taboroch, vyuzivani natenych
préc, ako aj deportéciach civilistov.!?

Vicsina sudcov Vojenského tribunalu Spojenych statov v Norimbergu
(jeden z Norimberskych tribunalov) mala skoér konzervativnejSie ndzory ako ich
predchodcovia, ktori predsedali sidnym procesom v Norimbergu. Tito sudcovia
boli obzvlast nakloneni pozerat’ sa na proces so znaénym podozrenim. Ich uloha
bola pritom koncentrovana na analizu dvoch otazok. Jedna, ktora bola venovana
problému partizanov ako zakonnych bojovnikov vratane podrobnosti o tom, ako
ich vzhl'ad dokaze dostatocne odlisit’ od civilistov. Nasledne sa tato otazka
venovala taktiez postaveniu partizdinov ako vojnovych zajatcov. Druhé otazka

1 Poznamka autora: Nazov Juhovychodny pripad bol odvodeny zo skutognosti, Ze vSetci
obzalovani boli nemecki velitelia veduci jednotky pocas balkanskej kampane
nacistického Nemecka.

12 Pripad Rukojemnikov. Spojené $taty americké v List, Stidne procesy vojenskych
zloincov pred Norimberskym tribunalom. C. 10. Pripad. 47. 19.02.1948.
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sa vyslovne tykala zabijania civilnych rukojemnikov a represalii voci civilistom
ako efektivnej obrany proti partizanskym ttokom.

Prvii otazku postavenia partizanskych bojovnikov sud uzavrel na
zéklade €l. 1 prilohy k Haagskemu nariadeniu z roku 1907,'3 tym Ze bojovnici,
ktori st su¢ast’ou milicie alebo dobrovol'nickeho zoskupenia, hoci sa vyhybaju
tradi¢nej armade, su legitimnymi bojovnikmi, ak st podriadeni velitel'ovi
a prijimaju rozkazy. Je vSak potrebné aby mali urcité osobitné insignie, ktoré je
mozné rozpoznat' na dialku, ako aj mat’ viditelne zbrane a ak dodrziavaju
zékony a vojnové oby¢aje.'* Tribunal dodava, Ze partizani moéZu svojej krajine
poskytnit’ velkl pomoc a mdzu sa tak stat’ hrdinami, avSak kazda situdcia musi
byt analyzovana individudlne hodnotenim dékazov pred Stidom.

Druha otazka, tykajica sa brania rukojemnikov a zabijania civilistov
ako odveta za partizanske akcie je z dovodu interpretacie principov
zaujimavejsia. Udajni péachatelia oddvodiiovali vyvrazdovanie nevinného
obyvatel'stva a celkové poskodenie obci principom vojenskej nevyhnutnosti.
Argument spocival na nespravnom vyklade principu ako povolenia pouzit
akukol'vek metddu a intenzitu sily na zabezpecenie uspechu vojenskej operacie
s minimalnymi dosiahnute'nymi nakladmi na cas, zivot a peniaze. Okrem toho
obzalovani uviedli, ze zisada umoziuje zniCenie zivota akychkol'vek
ozbrojenych nepriatelov a inych osdb, ktorych znicenie je nevyhnutné pocas
ozbrojenych konfliktov.'3

Tribunal v rozsudku rozpracoval otazku principu vojenskej
nevyhnutnosti a jej nespravnej interpretacie ako Kriegsrdson, dovolujicu
akéhokol'vek konanie pocas ozbrojeného konfliktu. Analyza tribunalu bola
zaloZena na faktoch, z ktorych vyplynulo, Ze po kapitulacii Juhoslavie a Grécka

13 Dodatok k Dohovoru (IV) o reSpektovani Zakonov a oby€aji pozemnej vojny. Sekcia
I: o nepriateloch, Kapitola I: Kvalifikacia nepriatel'ov- ¢l. 1.

14 Pripad Rukojemnikov. Spojené $taty americké v List, Stidne procesy vojenskych
zlogincov pred Norimberskym tribunalom. C. 10. Pripad. 47. 19.02.1948. &ast III. S. 59.

15 Ibid. Cast’ IV. s. 66.
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List ako jedna z hlavnych 0s6b medzi obzalovanymi zostal na uzemi ako velitel’.
Hnutia odporu sa v8ak rychlo posilnili a preto okupacné sily pravidelne celili
neprijemnym situadciam zaloZenym na partizanskych akcidch. Najvyssie velenie
preto zorganizovalo operaciu obsahujucu zastraSovanie a terorizmus ako
nahradu za nedostatok potrebného poétu vojakov. Tieto akcie boli zaloZzené na
nespravnom vyklade principu vojenskej nevyhnutnosti ako povolenia urobit
gokol'vek s ciefom vyhrat vojnu. Ulohou velitela bolo maximalne oslabit’
uzemie vojenskou silou, ako aj potrestat’ tych bojovnikov, ktori zattocili na jeho
jednotky alebo sabotovali dopravné ¢i komunikacné spojenie. Velitel' tiez
mohol prijat’ opatrenia proti osobam podozrivym z ucasti na odbojovych
partizanskych hnutiach. Takéto boli preventivne opatrenia ako registracia,
obmedzenie pohybu alebo zdkaz vychadzania. Ak jednotky neboli k dispozicii
pre zabezpecenie dodrzania tychto opatreni, velitel' okupacnej jednotky mal
moznost’ obmedzit’ svoju misiu alebo opustit’ krajinu. Neexistovala v§ak ziadna
okolnost’ alebo pravidlo, ktoré by umoznovalo porusenie medzinarodného
prava. Ustanovenia medzinarodného prava sa musia dodrziavat, aj ked’ to ma za
nasledok prehru uréitého boja alebo prehru ozbrojeného konfliktu ako celku.
Tribunal okrem toho uviedol, Ze pokial nie je potvrdenda nevyhnutnost
nalichavého konania, vrazda rukojemnikov alebo vdziiov bez spravodlivého
procesu je absolutne nezakonna.'®

Moézeme konstatovat, Ze sudcovia tribunalu stanovili definiciu principu
vojenskej nevyhnutnosti v pripade rukojemnikov relativne progresivne, a to aj
napriek skuto¢nosti, Ze najprv tvrdili, ze nemaji pravo stanovit’ zakladné prvky
o urovni nebezpeéenstva, a preto dané rozhodovanie ponechali v pravomoci
Statov a velitelov. V tomto zmysle vSak prijaté pravidla o rukojemnikoch
skuto¢ne nie su prehodnotenim principu vojenskej nevyhnutnosti, ked'ze ide o
doktrinu reSpektovania vojenského rozhodovania o tom, o mozno v skuto¢nosti
povazovat za vojensky nevyhnutné.

Vojensky tribunal Spojenych Statov americkych v Norimbergu stihal
nemeckych vysokopostavenych vojenskych velitelov obvinenych zo spachania

16 Ibid, Gast’ IV. s. 64.
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¢inov, ktoré porusovali medzinarodné humanitarne pravo. Tieto poruSenia
spoc¢ivali na nezakonnych a tmyselnych cinoch, ktoré spadaji pod pojem
zlo¢iny proti l'udskosti. Rozsudok tribundlu v pripade rukojemnikov vsak
poskytol dolezité odkazy aj na buduci vyvoj koncepcie jednotlivych principov
medzindrodného humanitarneho prava, aj ked’ sa venoval najmi principu
vojenskej nevyhnutnosti.!’

2. Medzinarodny trestny sud

Do ramca medzinarodného prava bola zavedena zasada zodpovednosti
jednotlivcov a nielen Statov, za cielom umoznenia stihat' zdvazné porusenia
medzinarodného humanitarneho prava pred medzinarodnymi tribunalmi
zalozenymi na tento ti€el. Medzindrodné trestné prdvo mozno povazovat’ aj za
procesnu realizaciu medzindrodného humanitarneho prava, zahfiiajic hl'adanie
pravneho ramca na zastavenie alebo aspoil kontrolu rozsiahleho porusovania
T'udskych prav a masovych zverstiev.!? Vyvoj humanitdrneho prava sprevadzalo
vytvaranie principov a ratifikdcie medzindrodnych zmliv, ktoré mali byt
univerzalne a aplikovatelné pre pripady jeho porusenia. Clanky nachadzajiice
sa v ustanovujticich dokumentoch medzinarodnych trestnych sudov a nasledna
aplikacia prava, ktoré tieto sudy vykonavaju, odzrkadl'uji spominany pokrok a
podobne zddraziuju priamy vztah medzi predmetom a cielom humanitarneho
prava a zriadenim tychto stdov. Judikatura tychto sudov je mimoriadne
Sikovnou doplnkovou metdédou rozvoja existencie pravneho statu, jeho vykladu
a limitov.

Medzinarodny trestny tribunal pre byvala Juhoslaviu a Medzinarodny
trestny tribunal pre Rwandu vo svojich zakladajucich dokumentoch a svojej
judikature interpretuji obrovské mmnoZzstvo principov medzinarodného

17 Eer. B. Norimbersky soud. Praha: Orbis. 1946. s. 19.

18 Gaspari¢, A. (2024). Liability and protection of child soldiers under international
criminal  law. Child and Family in Contemporary Society, 1-17.
https://doi.org/10.25234/dosd/31538



326 | PRINCIPY MEDZINARODNEHO HUMANITARNEHO PRAVA V JUDIKATURE
MEDZINARODNYCH SUDNYCH ORGANOV

humanitarneho prava s prihliadnutim na pokrok v oblasti pozitivneho prava.
Tieto principy nasledne vplyvali na vytvaranie prava na konferencii v roku 1998
v Rime pod zastitou OSN, na ktorej bol ratifikovany Statat Medzinarodného
trestného sudu. Vytvorenie ICC je vSeobecne povazované za pozoruhodny
pokrok v oblasti medzinarodného trestného prava a spravodlivosti. ICC,
zriadeny Rimskym S$tatitom, je jedineCnym pravnym aparatom, pokial’ ide o
jeho Siroku jurisdikciu v oblasti vojnovych zlo¢inov, zlo¢inov proti 'udskosti,
genocidy a zlo¢inu agresie.'” K dne$nému ditu bolo pred ICC riesenych 31
pripadov.

Vzhladom na to, Ze vojnové zloCiny si zdvaznym poruSenim
humanitarneho prava, vo v§eobecnosti sa pri analyze medzinarodného trestného
prava v tejto oblasti vyZaduje uplatnenie vhodnych principov humanitarneho
prava. To je dovod, preco ¢l. 8 Statatu ICC spomina ustanovenia platného
zenevského prava a odkazuje taktiez na wuZz prijaty pravny ramec
medzinarodného prava. Tymto spésobom ¢l. 8 Rimskeho $tatutu posiliiuje silu
uz dobre znamych ustanoveni zakladného rdmca humanitarneho prava. Okrem
textového odporticania na principy medzinadrodného humanitarneho prava sa
pojem jednotlivych principov pravidelne spomina v aspektoch viacerych
trestnych ¢inov spachanych v ramci medzinarodnych aj vnttornych ozbrojenych
konfliktov. Princip vojenskej nevyhnutnosti je napriklad vyslovne posilneny v
ustanoveniach podmienok vykonavania vojnového zlo¢inu deportacie civilného
obyvatel'stva na zaklade toho, Ze aspekty vyzaduju, aby prikaz velitelov
nemohol byt odoévodneny bezpeénostou tychto civilistov alebo vojenskou
nevyhnutnostou.?’ Ako je uvedené v ¢l. 8 ods. 2 prvou klasifikdciou zlo¢inov,
definovanych v stvislosti so situdciami medzinarodného ozbrojeného konfliktu,
je zavazné porusenie Zenevskych dohovorov z roku 1949. Ina klasifikacia
trestnych ¢inov sa vSak taktiez zaobera d’al$imi vyznamnymi poruseniami prava

19 The Commonwealth: International Humanitarian Law and International Criminal
Justice: An introductory Handbook. 2014. s. 3.

20 Newton. M. A. Charging War Crimes: Policy and Prognosis from a Military
Perspective. In: Stahn. C. The Law and Pratice of International Criminal Court. Oxford
University Press. Oxford. 2015. s. 742.
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ozbrojenych konfliktov. 2! V danom ohlade preto autor dochddza k vykladu, Ze
jednotlivec sa stretdva so zodpovednostou vo vSetkych pripadoch, kedy
porusuje principy humanitirneho prava, ako je princip rozliSovania medzi
bojovnikmi a civilistami, princip proporcionality, princip vojenskej
nevyhnutnosti alebo princip humanity.??

Napriklad v§eobecne sa chape, Ze vo veci pozitivneho medzinarodného
humanitarneho prava nema vojenskd nevyhnutnost’ ziadne postavenie mimo
explicitnych mimoriadnych ustanoveni. Princip ospravedlnuje odklonenie sa od
pravidla spravania avsak len vtedy, ak samotné pravidlo predpoklada vynimky
zalozené na vojenskej nevyhnutnosti. V tejto suvislosti Rimsky Statit vyvolava
mnozstvo zlozitych otdzok tykajicich sa mozného uplatnenia vojenskej
nevyhnutnosti pred konanim ICC nielen ako odévodnenie, ale aj ako zéklad pre
vyltenie trestnej zodpovednosti.?* Vo vztahu k uréitému vykladu principov
prava, judikatira ICC v niektorych pripadoch spomina problematiku
vSeobecnych zasad prava alebo zdsad medzinarodného humanitarneho prava,
najmé v savislosti s ¢l. 21 ods. 1 Statatu.* Autorka v tomto zmysle stru¢ne
uvadza tri priklady pripadov, ktoré sa zaoberali danou problematikou principov.

2.1. Pripad Bosco Ntaganda
V pripade Bosca Ntagandu, ktory bol pdvodne obzalovany spolu s

Lubangom, sa pojednavania pred Stidom konali v roku 2014, pricom sa
posudzovalo viac ako 69 000 stran dokazov. Pachatel’ bol odstdeny za vojnové

2l Rimsky §tatit Medzinarodného trestného siidu z roku 1998. United Nations Treaty
Series, vol. 2187. ¢. 38544. A/ CONF.183 /9. Jul 17, 1998. ¢l. 8. para 2.

22 Schabas, W. A. The UN International Criminal Tribunals (The Former Yugoslavia,
Rwanda and Sierra Leone). Cambridge University Press. 2006. s. 326.

23 Rimsky $tatit Medzinarodného trestného sudu z roku 1998.. United Nations Treaty
Series, vol. 2187. ¢. 38544. A/ CONF.183 /9. Jul 17, 1998. ¢l. 31.

24 Ibid. ¢l. 21. para 1, b): ,,Stid bude uplatiiovat’: (b) na druhom mieste tam, kde je to
vhodné, platné zmluvy a zasady a pravidla medzinarodného prava vratane ustanovenych
zasad medzindrodného prava ozbrojenych konfliktov, “(preklad.ang.)
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zlo¢iny a zlo€iny proti I'udskosti, ktoré spachali jednotky Vlasteneckého frontu
za oslobodenie Konga v rokoch 2002 az 2003. Obvinenia zahfiiali vrazdu,
ni¢enie majetku, znasilnenie a sexudlne otroctvo civilistov. V zmysle ¢l. 25 sud
uznal zodpovednost’ Ntagandu za nariadenie prislusnych trestnych ¢inov a
podl’a ¢l. 28 je zodpovedny ako vojensky velitel’ za zlo¢iny spachané svojimi
podriadenymi. °

Sud v tomto rozsudku daval priestor na analyzu principu vojenskej
nevyhnutnosti vo vztahu k ¢inom spachanym bojovnikmi Ntagandy. Sud vo
svojom rozhodnuti vyjadril, ze utoky bojovnikov nemozno odoévodnit
vojenskou nevyhnutnostou, ked’ze neexistuju dokazy o tom, ze by pred
vykonanim opatreni vysidlenia boli zabezpecené nejaké preventivne opatrenia,
ani neboli preukdzané Ziadne iné dovody stvisiace so spravanim vojenskych
misii. NavySe metoda pouzita pri dvoch spachanych Gitokoch a modus operandi
preukazuj, Ze bojovnici neboli v situacii premiestiiovania civilistov.?® Neskor
Suad pokracoval v interpretacii faktov, Ze skutoéné znicenie infraStruktiry si
nevyziadala vojenskd nevyhnutnost, vychadzajuc zo skuto€nosti, ze vojaci
pouzivali zapalné granaty a palili domy, kym boli I'udia vo vnutri. Okrem toho
Sud stanovil, Ze odévodnenie vojenskej nevyhnutnosti nemozno pouzit v
pripadoch, ked’ pri urcitych trestnych cinoch pachatelovi chyba mens rea.
Dokazy taktiez nenasvedcuju tomu, Ze by bojovnici pri ostrelovani husto
osidlenych dedin vratane civilistov rozliSovali medzi vojenskymi a civilnymi
objektmi. Za zmienku stoji aj mentalny prvok velitel'a pri spustani utoku. Na
zaklade dokumentu Stidu Prvky trestného ¢inu (preklad ,,Elements of Crime®)
mozu ziskané a dostupné informacie priblizit' dovody konkrétneho rozhodnutia

25 Van Oijen, F. Dorsey, J. Year in Review 2014. In: Gill. T. D. Et al. Yearbook of
International Humanitarian Law. Asser Press. Hague. 2014. s. 248.

26 Pripad Prokurator v. Bosco Ntaganda, Rozsudok odvolacieho stidu Stidnej Komory 11
z 9 Juna 2014. ICC-01/04-02/06. Para 68.
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velitel'a, nasledne na zaklade toho rozhodnut’ ¢i iSlo o konanie v stlade so
zésadami humanitarneho prava, ako aj s praxou §tatov.?’

Ntaganda celil vSak aj d’als$im obvineniam v stvislosti s utokom na
cirkevnll budovu, a to na zaklade jeho pokynov, aby ju v pripade potreby znicili.
Sud uviedol, Ze Ntaganda musel poznat’ povahu a ucel napadnutej budovy ako
budovy venovanej nabozenstvu, ked’ze bol na mieste itoku osobne. Okrem toho
si bol v suvislosti s utokmi vedomy aj toho, Ze ni¢eny majetok patri primarne
civilnym osobam, ako aj o skutkovych okolnostiach zakladajucich postavenie
majetku ako chraneného podla prava ozbrojeného konfliktu. Znicenie
spomenutého daného majetku si pritom ani nevyziadala vojenska
nevyhnutnost’.?®

2.2. Pripad Bemba Gombo

Predmetny pripad sa tykal byvalého vojenského velitel'a Jeana-Pierra
Bembu za zlo€iny proti l'udskosti na zaklade tidajného vydania rozkazu na akcie
obsahujuce znasiliovanie, zabijanie a drancovanie, ktoré pachali vojaci v
Stredoafrickej republike v obdobi od oktdbra 2002 do marca 2003. V ohlade
rozsudku vSak mozno konstatovat’, ze napriek niektorym dékazom z roku 2018
vii¢sia ¢ast” odvolacieho senatu ICC jeho odstidenie zamietla. 2

Pripad zafal otazkami tykajicimi sa rozsahu principu
komplementarity, kedZze sud Stredoafrickej republiky tmyselne odmietol
pokradovat’ v procese s cielom za¢at’ konanie pred ICC.*° Nasledne sa sud

7 Medzinarodny trestny sud. Elements of Crime. 2013. s. 13.
28 Ibid. Para 130.

2 Pripad Prokurator v. Jean-Pierre Bemba Gombo, rozsudok proti odvolaniu proti
rozsudku komory III Medzinarodného trestného stidu z 8 Juna 2018. ICC-01/05-01/08.

30 Béres, N. A Biztonsagi Tanacs altal a Nemzetkozi Biintetdbirosag elé utalt helyzetek
legfontosabb jogi problémai. Budapest. Ferenc Madl Institute of Comparative Law. 2021.
s. 106.
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zaoberal najméd zodpovednostou velitel'a, ktord je odvodend od principu
zodpovedného velenia. Dany princip od vojenskych velitelov vyzaduje, aby
zabezpecili sulad konania svojich podriadenych s poziadavkami vojnovych
zakonov a obycaji. Sud uviedol, Ze zadsada zodpovedného velenia sa najskor
formovala v ramci nariadeni venovanych reSpektovaniu zakonov a obycaji
vojny na zemi, ktoré boli pripojené k Stvrtému Haagskemu dohovoru z roku
1907,3! a nasledne sa objavovala v niekol’kych medzinarodnych dohovoroch z
obdobia po prvej svetovej vojne spolu s tzv. Dohovorom o zlepS$eni stavu
ranenych a chorych na poli a Dohovorom o zaobchadzani s vojnovymi

zajatcami. 32

V rozhodnuti sa Casto spominajii aj iné principy medzindrodného
humanitarneho prava, ktoré boli zohladnené, ako aj medzinarodne uznavané
Standardy l'udskych prav. Rozsudok spomina zasadu rozliSovania, aj ked’ nie
explicitne, ked’ stanovuje, Ze civilné obyvatel'stvo zahfia vSetky osoby, ktoré st
civilné, na rozdiel od prislusnikov ozbrojenych sil. Sid sa neskor odvolava na
zasady a pravidla medzinarodného prava vratane zavedenych zasad
medzinarodného prava ozbrojenych konfliktov. Analyzovali sa aj aplikovatel'né
zmluvy, ako Zenevsky dohovor z roku 1949 alebo Viedensky dohovor o
zmluvnom prave, okrem platnej judikatury inych trestnych sudov, ktoré
potvrdzuju principy humanitarneho prava. Vo vztahu k vykladu niektorych
pojmov nevyhnutnych pre spravnu analyzu pripadu Sud siaha po predoslych
vykladoch, ako je vyklad pojmu ozbrojeny konflikt v pripade Tadic, alebo

31 Haagsky Dohovor ohl'adom re$pektovaniu zdkonov a obyéaji vojny na zemi 1907 (IV)
18. Oktober 1907. €l. 1. ,, Vojnové zdakony, prava a povinnosti sa vztahuju nielen na
armadu, ale aj na milicie a dobrovolnicke zbory, ktoré spliiaji tieto podmienky: - 1. velit
osobe zodpovednej za svojich podriadenych;

32 Williamson, J.A. Some Cosiderations on Command Responsibility and Criminal
Liability. In: International Review of the Red Cross. Vol. 90. N. 870. 2008. s. 304.
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pojmu organizovand ozbrojena skupina, ako je interpretovany v pripade
Lubanga. 33

Napokon sud vSak dospel k zaveru, Ze beric do ivahy principy a
pravidld humanitarneho prava, ktoré sa odzrkadl'uju aj v medzinarodnych
dokumentoch, ako st vyssie uvedené zmluvy, organizované ozbrojené skupiny
musia byt’ pod zodpovednym velenim. Re$pektovanie zodpovedného velenia si
do ur¢itej miery vyzaduje usporiadanie jednotiek, vratane schopnosti dovolavat
sa discipliny a potencialu organizovat’ a vykonavat’ vojenské operacie. 3*

2.3. Pripad Gbagbo

Ked byvaly vodca Pobrezia Slonoviny Laurent Gbagbo vystupil 19.
februara 2013 pred sud, stal sa prvou hlavou §tatu, ktora bola stihana pred ICC.
Prokurator vzniesol proti nemu uréité obvinenia za zloCiny proti 'udskosti
(vrazdy a pokusy o vrazdu, znasilnenie, iné nel'udské ¢iny a prenasledovanie) v
suvislosti s konanim v roku 2011, ktoré je povazované za obdobie nésilia,
spdsobujuce straty na Zivotoch a majetku, ako aj vnutorné vysidlenia, migraciu
a rozne telesné zranenia viacerych os6b. Gbagbo bol v danom ¢ase prezidentom,
pricom bol udajne zodpovedny za Ciny suvisiace s povolebnym nasilim na
Pobrezi Slonoviny v obdobi od 16. decembra 2010 do 12. aprila 2011. Tieto
zlo¢iny boli udajne spachané pocas tzv. Pochodu Ouattara, predstavujici
demonstraciu zien v Abobo venovanl problematike utokov na intenzivne
obyvany oblasti v Abobo a Yopougon. V roku 2019 vsak vicsina senatu ICC

33 Pripad prokurator v. Jean-Pierre Bemba Gombo, rozsudok proti odvolaniu proti
rozsudku komory III Medzinarodného trestného sudu z 8 Juna 2018.. ICC-01/05-01/08.
para. 218.

34 Tbid. Para 234; Pozri tiez Cullen, A. The Characterization of Armed Conflict in the
Jurisprudence of the ICC. In: Stahn. C. The Law and Practice of the International
Criminal Court. Oxford University Press. Oxford. 2015. s. 766
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oslobodila Gbagba a jeho politického kolegu Blé Goudého spod obzaloby,
pri¢om neskor v roku 2021 rozhodnutie potvrdil aj odvolaci senat. ¥

Pokial’ ide o samotné rozhodnutie, spomenuty oslobodzujtci rozsudok
sposobil diskusiu v akadémii. V stvislosti s témou vyvoju principov treba
spomenut najma nesuhlasné stanovisko sudcu Herrera Carbuccia, ktory uviedol,
7e v zmysle ust. 2. Statiitu, vieobecné pravne zasady odvodené Stidnym dvorom
z vnutrostatnej legislativy, mozno implikovat’ len vtedy, ak pri analyze urcitej
otazky existujit medzery v zékladnych pramefioch prava. Uvedena
implementacia musi byt tieZ v stlade s platnym medzinarodnym pravom, ako
je opisané v ¢l. 21 a medzinarodne uznavanymi zdkonmi l'udskych prav. V
dosledku je uplatiovanie takychto externych prameinov prava obmedzené a
vyluéne doplnkové k zakladnym prameiiom a ludskym pravam uznavanym
medzinarodne. Vnutro$tatna judikatura alebo legislativa jednotlivych statov, ak
nie je v sulade so Statitom ICC alebo predstavuje prekdzku T'udskych prav
uznavanych medzinarodne sa preto na zaklade daného vykladu nemoéze
uplatiiovat, aj keby predkladala na prvy pohl'ad vhodné vSeobecné pravne
principy.’® V tomto zmysle modZeme konstatovat, Ze sudca Carbuccia
reflektoval nadradenost medzinarodného prava, a to aj s ohladom na tie
vnutorné ustanovenia, ktoré odzrkadl'uji v§eobecné principy prava.

Zaver

Medzinarodné humanitarne pravo a medzinarodné trestné pravo maju
pribuzny ucel, ale vyrazne odliSny rozsah a vysledky. Humanitarne pravo sa
vzt'ahuje najmé na Staty, prip. na menej tradicné strany ozbrojeného konfliktu,
ako st paramilitarne skupiny. Dany pravny ramec preto stanovuje
predpokladané zakladné prvky ozbrojené¢ho konfliktu, o vSak nevylucuje aby
urcité porusenia viedli k refundacii alebo naprave kompenzaciou. Medzinarodné

35 Pripad prokurator v. Laurent Gbagbo and Charles Blé Goudé, rozsudok studnej komoy
Medzinarodného trestného sudu z 15 Januara 2019. ICC-02/11-01/15.

36 Moravcova, D. (2025). EU Lex Challenge. Universitas Tyrnaviensis, 14(2), 23.
Trnava, Slovakia: Trnavska univerzita v Trnave. ISSN 1338-9025.
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trestné pravo sa vztahuje na jednotlivcov, stanovuje podmienky poruseni ktoré
povazujeme za najzavaznejSie zloCiny znepokojujice medzinarodné
spolocenstvo ako celok, priCom aplikacia prava moéze viest k zadrzaniu
pachatel'a.?” Osobitni pozornost si zasluhuju pripady zapéjania deti do
ozbrojenych konfliktov, kedZze ide o zavazné porusenie medzinarodného
humanitarneho a lPudskopravneho ramca,*® ktoré je predmetom osobitného
dohovoru — Opéného protokolu k Dohovoru o pravach dietata o zapojeni deti
do ozbrojenych konfliktov.>

Najvyznamnejsie pravidla medzindrodného humanitarneho prava st
zakorenené v multilaterdlnych zmluvach, ako nezavislych pramenoch prava.
Spomenuta skuto¢nost’ vSak nevylucuje povod viacerych ustanoveni zalozeny
na principoch humanitarneho prava. Principy su preto aplikované priamo ale aj
nepriamo. Na zaklade dejin takejto aplikacie principov mozno posudit’ ze doslo
k procesu, kedy sa najprv zakladalo na humanitnych ideéloch, ktoré sa preniesli
z etiky do pravneho poriadku, pricom sa vytvorila pravna $kola zalozena na
prirodzenom prave. Neskor sa tieto principy vyjadrili prostrednictvom
$pecifickejsich pravidiel.** Z daného dévodu charakter mnohych vieobecnych
zasad prameni v prirodzenom prave. Tento pdvod tak pridava zasadam nielen
SirSi, ale aj ohybnejsi charakter. Zasada predstavuje flexibilny pramen prava.
Niektoré zasady su, pravda, Specifického charakteru, ale vac¢sinu z nich je mozné
aplikovat’ na pravo platné pocas mieru, ale aj na pravo platné pocas trvania

37 Cryer. R. Et al. An Introduction to International Criminal Law and Procedure.
Cambridge University. Cambridge. 2006. s.227.

38 Garayova, L. (2025). Legal protections for children in refugee and migrant crises in
Central and Eastern Europe. Frontiers in Political Science, 7, Article 1585607, 1-13.
https://doi.org/10.3389/fp0s.2025.1585607

3 Garayova, L. (2024). Optional Protocol on the Involvement of Children in Armed
Contlict. In M. Benyusz & A. Raisz (Eds.), International children’s rights (pp. 209-239).
Miskolc—Budapest, ~ Hungary:  Central =~ European = Academic  Publishing.
https://doi.org/10.71009/2024/mbar.icr 9

40 Greig, D.W. The Underlying Principles of International Humanitarian Law. In:
Australian Year Book of International Law. s. 84.
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ozbrojeného konfliktu. Charakter ich schopnosti adaptovat’ sa je preto odpoved’
na aktudlne sa meniace trendy v ozbrojenych konfliktoch. Je pravda, Ze aj mnohé
ustanovenia medzinarodnych zmlav su schopné, v pripade spravneho vykladu,
reagovat’ na nové technologie, no najrychlejSie aplikovatelné su za vSetkych
okolnosti v§eobecné zasady.

Technologicky vyvoj je nesmierne rychly pricom pravna regulacia
vdanom ohlade velakrat zaostdva. Flexibilita principov zalozena
v prirodzenom prave pritom pravdepodobne dokaze zaplnit' medzery ktoré sa
pocas vyvoja novych zbrani vytvaraju. Medzinarodné ocakavanie, Ze osoby
zodpovedné za porusenie zdkona budil brané na trestnii zodpovednost’ a nebude
im umoznené zazit beztrestnost’ za ich zloCiny je pritom v sucasnosti uz
samozrejmostou. Humanitarne principy a ich aplikacia je preto prva pomoc
niclen na bojovnom poli ale aj na péde medzindrodnych stdov. Tato $tudia
predstavuje len struény uvod do problematiky aplikacie spomenutych principov
humanitarneho prava na poli medzindrodnych sudov, preukazanim na urcité
aspekty ktoré bral do ivahy Medzinarodny vojensky tribunal v obdobi po 2. sv.
vojne a ktoré analyzoval neskor Medzinarodny trestny sud.

Viaceré principy medzinarodného humanitarneho prava su vyslovne
stanovené v judikatire medzinarodnych trestnych sudov. V medzinarodnom
prave sa tieto sudne rozsudky povazuju skor za dodatocné prostriedky a
pomodcky na urcenie a vyklad pravnych pravidiel. Rozhodnutia medzinarodnych
sudov sa pouzivaju ako presvedcivé dokazy, preukazujuce existenciu a pripadny
vyvoj uz dlho stanovenych pravnych principov. Aj ked” medzinarodné sudy
nevyhnutne nemusia dodrziavat formalnu doktrinu precedensu, na zaklade
skimania problematiky mozno usudit’ ze sudy tak vo vSeobecnosti robia, aby
vytvorili koherentny stbor judikatiry.*! Spomenuti snahu o udrzani urditej
urovne koherentnosti preukazuje aj aplikacia principov medzinarodného
humanitarneho prava, ktorych zaklad nachadzat v prirodzenom prave.
Koherentnost’ medzinarodnej judikatiry vSak nespdsobuje aplikacnu rigidnost’.
Interpretacia spomenutych principov prave naopak poukazuje, Ze rovnaké

41 Statit Medzinarodného stidneho dvora. &l. 59.
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pravne zéklady treba vykladat’ od pripadu k pripadu a vyvojom spolo¢nosti sa
aj interpretacia principov dokaze vyvijat’.
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Abstract

The subject of this article is the assessment of the criteria for the adequacy of
technical and organizational measures within the meaning of Article 32 of
Regulation (EU) 2016/679 (GDPR). The aim is to define the content of the
concept of "adequate measures" in the context of legislation, methodological
guidelines and decision-making activities of supervisory authorities, by
analysing the possibilities of determining the boundary between sufficient and
insufficient measures. The conclusion emphasizes the need for a dynamic and
individual approach when assessing the security of data processing.

Keywords
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data subjects, pseudonymisation, controller, personal data breach, supervisory
authority. .

Uvod

Nariadenie Europskeho parlamentu a Rady (EU) 2016/679 z 27. aprila
2016 o ochrane fyzickych osob pri spracivani osobnych udajov a o volnom
pohybe takychto udajov, ktorym sa zruSuje smernica 95/46/ES (dalej len
,Nariadenie*) nadobudlo ucinnost’ dna 25.05.2018, ¢o je do dne$né¢ho dna
mozné povazovat’ za rozhodujiuci milnik v rdmei ochrany osobnych udajov, a to
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napriek tomu, Ze pravo na ochranu osobnych tdajov bolo garantované uz aj
v skor prijatych pravnych predpisoch.

V pravnom prostredi Slovenskej republiky sme boli zvyknuti na pravne
predpisy poskytujliice akysi jasny navod ako postupovat’ a presne stanovené
sankcie za pripadné porusenie. Nariadenie s mnozstvom uvodnych recitdlov
dotvarajucich celkovy pravny ramec, poskytuje pomerne Siroky priestor na
nastavenie ochrany osobnych udajov, avSak bez jednozna¢ného postupu.
Nariadenie pdsobilo najmé na zaciatku prili§ v§eobecne a bez usmerneni t'azko
aplikovatelne. Ustanovenia ¢lanku 25 a ¢lanku 32 Nariadenia st podl'a nazoru
autorky jednymi z prakticky najtazsie uchopitelnych zo vsetkych ustanoveni
Nariadenia. Nedavaju totiz jasni odpoved na otazku aké technické
a organizacné opatrenia ma prevadzkovatel, resp. sprostredkovatel’ prijat, aby
bol stuladny s pravidlami ochrany osobnych udajov, ale poskytuju len ramec,
v ktorom sa musi sdm zorientovat. Napriek tomu, zZe na ochranu dat je ich
prijatie klucové, odpoved” na otazku ,kolko je dost* sa hlada
komplikovanejsie. Tuto technickll neutralnost’ Nariadenia v oblasti bezpecnosti
osobnych tdajov je potrebné vnimat’ v §irSom kontexte, a to v prierezovom
charaktere Nariadenia, ktoré sa aplikuje na Siroku $kalu réznych adresatov od
najmen$ich podnikatel'ov, organy verejnej moci az po globalne vysoko-
regulované skupiny spolo¢nosti'.

Vseobecnost’ a v mnohych ohl'adoch aj nejednoznacnost’ pojmu ,,primeranost™
sposobuje viaceré aplika¢né problémy a otazky. V takychto situdciach je vyklad
dozornych organov aich rozhodovacia c¢innost vramci Eurdpskej tUnie
neoddelitelnou  stastou  pristupu  k ochrane  osobnych  tudajov
prevadzkovatel'ov.

Cim vicdsie mnoZstvo spracovatel'skych operéacii spolo¢nost (prevadzkovatel)
s osobnymi udajmi vykonava, tym dolezitejsie je riadne zodpovedanie otazky
potreby prijatia primeranych technickych a organiza¢nych opatreni, ako aj
otazky identifikacie hranice primeranosti. Zijeme v digitdlnej dobe, kedy sa

! BERTHOTY a kol.2018. V3eobecné nariadenie o ochrane osobnych udajov. Praha:
Nakladatelstvi C.H.Beck, 2018. 683 s. ISBN 978-80-7400-714-9, str. 299.
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ochrana osobnych tdajov stava dolezitejSou ako kedykol'vek predtym.
Ambiciou autorky preto bolo nasledujucimi riadkami priblizit' ako postupovat’
pri stanovovani primeranosti technickych a organizaénych opatrni pri
spracovani osobnych udajov.

1. Zakladné kritéria posudzovania vzniku rizika

Podra ¢lanku 25 ods. 1 Nariadenia ,,s0 zretelom na najnovsie poznatky,
naklady na vykonanie opatreni a na povahu, rozsah, kontext a ucely
spracuvania, ako aj na rizikd s réznou pravdepodobnostou a zavaznostou, ktoré
spracuvanie predstavuje pre prava a slobody fyzickych osob, prevadzkovatel v
Case urcenia prostriedkov spractivania aj v case samotného spracuvania prijme
primerané technické a organizacné opatrenia, ako je napriklad
pseudonymizacia, ktoré su urcené na ucinné zavedenie zdsad ochrany udajov,
ako je minimalizacia udajov, a zacleni do spracuvania nevyhnutné zdaruky s
cielom splnit poZiadavky tohto nariadenia a chranit prava dotknutych oséb*.

Podra ¢lanku 25 ods. 2 Nariadenia ,,prevadzkovatel’ vykona primerané technické
a organizacné opatrenia, aby zabezpecil, ze Standardne sa spracuvaju len
osobné udaje, ktoré su nevyhnutné pre kazdy konkrétny ucel spracuvania.
Uvedena povinnost sa vztahuje na mnozstvo ziskanych osobnych udajov, rozsah
ich spracuvania, dobu ich uchovdvania a ich dostupnost. Konkrétne sa takymito
opatreniami zabezpeci, aby osobné udaje neboli bez zdasahu fyzickej osoby
Standardne pristupné neobmedzenému poctu fyzickych osob*.

Podla ¢lanku 32 ods. 1 Nariadenia ,,prevadzkovatel a sprostredkovatel prijmu
so zretelom na najnovsie poznatky, naklady na vykonanie opatreni a na povahu,
rozsah, kontext a ucely spracuvania, ako aj na vrizika s réznou
pravdepodobnostou a zavaznostou pre prdava a slobody fyzickych o0sob,
primerané technické a organizacné opatrenia s cielom zaistit uroven
bezpecnosti primeranu tomuto rviziku, pricom uvedené opatrenia pripadne
zahriaju aj:

a) Pseudonymizaciu a Sifrovanie osobnych udajov,
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b) Schopnost zabezpecit trvalu dovernost, integritu, dostupnost a odolnost
systémov spracuvania a sluzieb,

c) Schopnost’ véas obnovit dostupnost’ osobnych udajov a pristup k nim
v pripade fyzického a technického incidentu,

d) Proces pravidelného testovania, posudzovania a hodnotenia ucinnosti
technickych —a organizacnych opatreni na zaistenie bezpecnosti
spracuvania““.

Podla ¢lanku 32 ods. 2 Nariadenia ,,pri posudzovani primeranej urovne
bezpecnosti sa prihliada predovsetkym na rizika, ktoré predstavuje spracuvanie,
a to najmd v doésledku nahodného alebo nezdkonného znicenia, straty, zmeny,
neopravneného poskytnutia osobnych udajov, ktoré sa prendsaju, uchovavaju
alebo inak spracuvaju, alebo neoprdavneného pristupu k takymto udajom*.

Podla ¢lanku 32 ods. 4 Nariadenia ,prevadzkovatel a sprostredkovatel
podniknu kroky na zabezpecenie toho, aby kazda fyzicka osoba konajuca na
zaklade poverenia prevadzkovatela alebo sprostredkovatela, ktora ma pristup
k osobnym udajom, spracuvala tieto udaje len na zdaklade pokynov
prevadzkovatela s vynimkou pripadov, ked’ sa to od nej vyzaduje podla prava
Unie alebo prava ¢lenského statu.

Z citovanych ustanoveni je zrejmé, Ze prevadzkovatel je s ohfadom na vSetky
aspekty povinny prijat dostato¢né opatrenia na ochranu osobnych udajov,
pri¢om Nariadenie ako hlavné technické opatrenia uvadza len pseudonymizaciu
a Sifrovanie. V danom kontexte vSak ide len o priklady, nie o indikativny
vypocet opatreni. Kym v8ak prejdeme k jednotlivym opatreniam, je potrebné sa
zamerat’ na to, ako by mal prevadzkovatel’ postupovat’ v ramci vyhodnocovania
potreby technickych a organizacnych opatreni, a posudzovania ich vhodnosti
a najma primeranosti.

V zmysle ¢lankov 25 a 32 Nariadenia vyplyva, ze prevadzkovatel je povinny
prijat’ vhodné technické a organizac¢né opatrenia s ohl'adom na povahu, rozsah,
kontext aucely spracivania, ako aj na rizika s roznou pravdepodobnostou
a zavaznost'ou pre prava a slobody fyzickych oséb. Na zaklade uvedeného je
potrebné, aby prevadzkovatel, resp. sprostredkovatel pri posudzovani
zohl'adnoval najma:
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i. povahu spracuvania, tzn. aké kategdrie osobnych tdajov st spracivané,

vratane osobitnej kategorie osobnych udajov;

il. rozsah spractivania, a to najma s ohl'adom na mnozstvo spracivanych
osobnych udajov, pocet dotknutych osob a pod.;

1ii. kontext spracivania, a to v suvislosti s ;

iv. ucely spracuvania a

v. rizika s r6znou pravdepodobnostou a zavaznostou pre prava a slobody
fyzickych osob.?

V ramci vyhodnocovanie jednotlivych kritérii je vhodné si zadefinovat aj
zakladné pouzivané pojmy.

Vyraz ,,bezpecnost* pochadza z latinského slova securitas (sina cura + tutus),
¢o je vo vSeobecnosti mozné prelozit’ ako istotu, pokoj, ochranu, zabezpecdenie,
nespornost’. V kazdom vyzname tychto slov ide o stav, v ktorom st chranené
aktiva a objekty vo vlastnictve nejakého subjektu. Pojem moze byt vykladany
dynamicky alebo staticky, t.j. bud’ ako momentalny stav alebo ako prebichajuci
proces . Ide teda o znacne Siroky pojem, ktorému je mozné v réznych oblastiach
T'udskej ¢innosti pripisovany rézny vyznam.3. Bezpe¢nost' osobnych udajov je
$irSi pojem a sleduje Sirsi kataldg rizik ako sleduju napriklad procesy riadenia
informaénej bezpecnosti.

Dal§im pojmom je ,,riziko*, ktory podl'a Kratkeho slovnika slovenského jazyka
4 z roku 2003 predstavuje moznost, nebezpedenstvo straty, netispechu a Skody”.
,Riadenie rizika®“ mozno nasledne vymedzit' ako vopred nastavené pravidla

2 HUDECOVA, I, CYMPRICHOVA, A., MAKATURA, 1. a kol.2020. Nariadenie o
ochrane fyzickych osdb pri spractivani osobnych tdajov / GDPR, Velky komentar
2.zvizok. Zilina: Eurokodex,2020. 664 s. ISBN 978-80-8155-095-9 -str. 3.

3 Ibidem, str. 3.

4 BERTHOTY a kol.2018. VSeobecné nariadenie o ochrane osobnych udajov. Praha:
Nakladatelstvi C.H.Beck, 2018. 683 s. ISBN 978-80-7400-714-9, str. 301.

5 https://slovnik.juls.savba.sk/?w=riziko&s=exact&c=Fc30&cs=&d=kssj4# 3.5.2025
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alebo opatrenia, ktorych cielom je manazovat mieru rizika posobiaceho na
daného prevadzkovatela. Z uvedeného je zrejmé, Ze riadenie rizik ma niekol’ko
faz, pricom na uvod je nevyhnutné analyzovat’ rizika, ktoré zo spracovania
osobnych udajov vyplyvaju a hrozia prevadzkovatel'ovi s ohl'adom na vsetky
jeho okolnosti.

-Dopad rizik znamena zavaznost resp. rozsah skody a ujmy, ktoré mozu byt
sposobené zneuzitim konkrétnej zranitelnosti konkrétnou hrozbou. Miera
potencialneho dopadu zaroven preduréuje relativnu hodnotu informaéného
aktiva a vSetkych dotknutych zdrojov. Hodnota potencidlneho dopadu sa
samozrejme odvija od hodnoty prislusnych informacii. Nik vSak nema pravo
a ani realnu schopnost’ objektivne posudit’ hodnotu cudzich informacii, resp. ,
preto hodnotu akejkol'vek informacie moze stanovit’ iba jej vlastnik. Napriek
tomu, ze casto zaznieva nazor, Ze vlastnikom osobnych udajov je
prevadzkovatel’, ich jedinecnym vlastnikom je zdsadne iba dotknutd osoba,
hodnota osobnych udajov je dana z pohladu dotknutého subjektu. To je zial
moment, ktory do procesu hodnotenia rizik z pohl'adu prav dotknutych osob
vnasa znaéni mieru subjektivity a nepredvidatelnosti®.

Dalsim logickym krokom je vyhodnotenie pravdepodobnosti vzniku rizika,
odhadnutie potencialu, t.j. Sance, ze zranite'nost’ moze byt zneuzitd v ramci
daného hodnoteného prostredia alebo z pohl'adu dotknutej osoby v tej ktorej
situacii. Na ucely postdenia pravdepodobnosti sa vo vSeobecnosti odportica
zvazit nasledovné faktory:

- Motivacia a zdatnost’ hrozby
- Podstata zraniteI'nosti
- Existencia a efektivita aktualne uplatnenych preventivnych opatreni.’

¢ HUDECOVA, I, CYMPRICHOVA, A., MAKATURA, 1. a kol.2020. Nariadenie o
ochrane fyzickych osdb pri spracivani osobnych tdajov / GDPR, Velky komentar
2.zvizok. Zilina: Eurokodex,2020. 664 s. ISBN 978-80-8155-095-9, str. 57.

7 Ibidem.
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2. Prijimanie technickych a organiza¢nych opatreni

Na zéklade wvysSie Specifikovanych zakladnych kritérii, resp.
rozhodujucich pojmov, je mozné prejst’ k prijimaniu bezpecnostnych opatreni.

Cielom clanku 24 Nariadenia je stanovenie objektivnej zodpovednosti
prevadzkovatel’a, pricom prevadzkovatel'ovi stanovuje nasledovné povinnosti:

. prijat’ vhodné technické a organiza¢né opatrenia (ochranné procedury
a mechanizmy);

. zaistit’ spractivanie v stlade s nariadenim;

. prijaté opatrenia preskimat’ a aktualizovat’;

. zavedenie politiky ochrany udajov;

. dodrziavat’ kédexy spracuvania;

. dodrziavat’ vydané certifikaty;

Plnenie uvedenych povinnosti vyplyva zo zasady integrity a dovernosti, ktora je
jednou zo zakladnych zdsad spracovania osobnych tdajov podl'a Nariadenia.®

Pseudonymizacia je jednym z bezpecnostnych opatreni, ktoré zakonodarca
uvadza vsuvislosti so zlugiteInostou uelov spractivania®, Specificky

8 Ibidem, str. 2.

9 Podla €l. 6 ods. 4 Nariadenia ,,prevddzkovatel na zistenie toho, ¢i je spraciivanie na iny
ucel zlucitelné s ucelom, na ktory boli osobné udaje pévodne ziskané, okrem iného
zohladni: a) akékolvek prepojenie medzi ucelmi, na ktoré sa osobné udaje ziskali, a
ucelmi zamyslaného dalsieho spracuvania; b)okolnosti, za akych sa osobné udaje
ziskali, najmd tykajuce sa vztahu medzi dotknutymi osobami a prevadzkovatelom; c)
povahu osobnych udajov, najmd i sa spracuvaju osobitné kategorie osobnych udajov
podla clanku 9 alebo osobné udaje tykajuce sa uznania viny za trestné ciny a priestupky
podla clanku 10; d) mozné nasledky zamyslaného dalsieho spraciivania pre dotknuté
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navrhnutou a Standardnou ochranou tdajov, ako aj bezpe¢nost'ou spractivania.
V tejto suvislosti je potrebné vysvetlit' rozdiel medzi pojmami anonymizacia
a pseudonymizacia.

Kym anonymizacia je proces, pri ktorom sa osobné tidaje menia nezvratne
takym sposobom, ze dotknuta osoba uz nemdze byt identifikovand ani
identifikovatelna, pri procese pseudonymizacie dochadza k spracuvaniu
osobnych tdajov, ktoré je mozné spétne odvodit’, avSak len za predpokladu, Ze
k nim existuje komplementarna dodato¢na informacia. V zmysle zakladnej
definicie sa pod pseudonymiziciou rozumie spractivanie osobnych udajov
takym sposobom, aby osobné udaje uz nebolo mozné priradit konkrétnej
dotknutej osobe bez pouzitia dodatoénych informécii. Podmienkou
pseudonymizacie podla Nariadenia je, ze tieto dodato¢né informacie sa
uchovavaju oddelene a vztahuju sa na ne technické a organizacné opatrenia
s cielom zabezpecit', aby osobné udaje neboli priradené identifikovanej alebo
identifikovatel'nej fyzickej osobe.!”

Tak, ako zo zakladnej definicie vyplyva, ze pseudonymizované udaje sa nad’alej
povazuju za osobné udaje, ked’ze ich s pouzitim dodatocnych informacii mozno
priradit’ fyzickej osobe. Ked’Ze ide o osobné udaje, vztahuju sa na ne pravidla
ochrany osobnych udajov uvedené v Nariadeni..!!

Daldim druhom technického opatrenia je pseudonym, tiez znamy ako
kryptonym. Ide o informéciu spojent s identifikdtorom dotknutej osoby alebo
akymkol'vek inym druhom osobnych udajov. Pseudonymy mézu mat’ rézne
stupne prepojitelnosti s pévodnymi identifikdtormi. Stupen prepojitel'nosti

osoby; e) existenciu primeranych zaruk, ktoré mozu zahriat Sifrovanie alebo
pseudonymizaciu®.

10 https://www.edpb.europa.cu/sme-data-protection-guide/secure-personal-data_en zo
dnia 30.05.2025.

' HUDECOVA, 1., CYMPRICHOVA, A., MAKATURA, I. a kol.2020. Nariadenie o
ochrane fyzickych osdb pri spracivani osobnych tdajov / GDPR, Velky komentar
2.zviézok. Zilina: Eurokodex,2020. 664 s. ISBN 978-80-8155-095-9, str. 48.
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roznych typov pseudonymov je dolezité brat’ do tvahy pri hodnoteni odolnosti
pseudonymizacnych algoritmov, ale aj pri ndvrhu systémov, v ktorych moze byt
explicitne pozadovany urdity stupeii prepojitelnosti. '

Sifrovanie udajov je technicky a bezpe¢nostny proces, ktory spo¢iva v prevode
informaécii na kod, aby sa zabranilo neopravnenému pristupu. Tieto informacie
je mozné precitat’ iba pomocou spravneho kl'i¢a, pricom Sifrovanie sa pouziva
na zaruéenie dovernosti idajov. Sifrované udaje su stale osobné udaje. Okrem
toho mozno na zabezpecenie integrity udajov pouzit' haSovacie funkcie.
Digitalne podpisy nielen zabezpec€uju integritu, ale umoznuju aj overit’ pévod
informacii a ich pravost’'?.

Ked sa vratime na zadiatok k anonymizacii, tak tento proces znamena, Ze
osobné udaje uz nebude mozné priradit’ k jednotlivcov a tento uz nie je
identifikovatelny. Dotknutd osoba uz nasledne nie je identifikovatelna
ziadnymi primerane dostupnymi prostriedkami, o ktorych sa moézeme
domnievat’, ze by mohli byt pouzité.

Spravne implementovand anonymizacia umoziuje pouzivat tidaje sposobom,
ktory reSpektuje prava a slobody jednotlivcov. Vzhl'adom na to, Ze tato technika
neumoziuje opatovné navratenie osobnych udajov, t.j. opdtovné priradenie ku
konkrétnymi osobam, poskytuje organizdciam moznost spractivat’ udaje na
d’alsie ulely bez zasahu do prava na sukromie jednotlivcov. Uvedenym
spdsobom anonymizacia tiez umoznuje uchovavat’ tidaje aj po uplynuti doby
uchovéavania., nakol'ko pri jej spravnej implementacii sa Nariadenie na idaje,
ktoré presli procesom anonymizacie uz nevzt'ahuje. V tejto stivislosti je dolezité
upozornit, Ze anonymizacia osobnych udajov v praxi nie je vZdy mozna alebo
lahko dosiahnutel'na. Zakladom je posudenie, ¢i je mozné anonymizaciu na

12 HUDECOVA, 1., CYMPRICHOVA, A., MAKATURA, I. a kol.2020. Nariadenie o
ochrane fyzickych osdb pri spracivani osobnych tdajov / GDPR, Velky komentar
2.zvizok. Zilina: Eurokodex,2020. 664 s. ISBN 978-80-8155-095-9, str. 48.

13 https://www.edpb.europa.eu/sme-data-protection-guide/secure-personal-data_en zo

dna 30.05.2025.
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predmetné udaje aplikovat’ a UspeSne udrziavat, beric do uvahy konkrétne
okolnosti spracovania osobnych udajov.

Ucinnost’ anonymizacie je vhodné overit’, pricom Eurdpske organy na ochranu
udajov definuju tri kritérid na zabezpecenie skutocnej anonymity suboru tidajov:

. vy€lenenie: nemalo by byt mozné izolovat’ informacie o jednotlivcovi v
subore udajov;
Prepojitel'nost: nemalo by byt mozné prepojit’ samostatné udaje
tykajlice sa tej istej osoby;
. Inferencia: nemalo by byt mozné s takmer istotou odvodit’ informacie o
jednotliveovi.'

Nariadenie d’alej uvadza, Ze prijimané bezpe¢nostné opatrenia mozu zahinat’ aj
schopnost’ zabezpecit' trvali dovernost, integritu, dostupnost a odolnost
systémov spractivania a sluZieb.

V tejto suvislosti je potom ,,dovernost™ mozné definovat’ ako mieru obmedzenia
pristupu k osobnym udajom spractivanym v systéme len pre procesy, osoby
alebo skupiny osob, ktoré s opravnené na pristup k osobnym udajom, a to
v rozsahu potrebnom na plnenie ich tloh.

HIntegrita® predstavuje mieru Uplnosti a spravnosti osobnych udajov
spraciivanych v informa¢nom systéme. Osobné udaje musia byt chranené pred
nahodnym alebo nezékonnym zni¢enim, stratou alebo zmenou.

,,Dostupnost* oznacuje mieru dostupnosti osobnych tdajov pre opravnenu
osobu asystétm vo chvili, ked je osobny udaj potrebny a pozadovany.
Dostupnost’ systému sa vyjadruje vacSinou v percentach Casu v urcitom obdobi,
napr. zarok. Ciel'om je zabezpecit, aby boli v pripade vypadku urcitého systému

14 https://www.edpb.europa.eu/sme-data-protection-guide/secure-personal-data_en zo
dna 30.05.2025.
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alebo jeho casti k dispozicii zalozné zdroje informécii pre pokracovanie procesu
ako aj zalohy sluziace na obnovu udajov.

,,Odolnost systému je schopnost’ systému odolavat’ rusivym udalostiam, ako st
napr. utoky alebo odmietnutie sluzby, zachovat ich funkcionalitu a zabezpecit
rychle zotavenie,. KIi¢ovym pojmom v schopnosti zabezpeit' ddvernost,
integritu, dostupnost’ a odolnost’ systémov spracuvania a sluzieb je slovo
trvala®, o znamend, Ze tieto schopnosti musia byt” zabezpe&ené stéle. '

Nariadenie nasledne stanovuje, ze bezpecnostné opatrenia by mali zahfnat’ aj
proces pravidelného testovania, posudzovania a hodnotenia U¢innosti
zavedenych technickych a organizanych opatreni na zaistenie bezpeCnosti
spractivania. Takyto proces by mal byt komplexny, t.j. mal by sa vzt'ahovat’ na
spraciivanie osobnych tdajov od ich ziskania az po ich likvidaciu, a mal by
zahihat' aj pravidelné posudzovanie rizika ako aj prijatych bezpe¢nostnych
opatreni.

Testovania si vyzaduji nové aj aktualizované systémy. Overenie Urovne
bezpecnostnych opatreni je s oh'adom na zésadu $pecificky navrhnutej ochrany
udajov potrebné aj pocas procesu softvérového vyvoja. V tomto pripade je do
testovania potrebné zahrnut’ aj testy vstupov a o¢akavanych vystupov v rozsahu
podl'a povodnej Specifikacie. Nasledne je potrebné vykonat nezavislé
akceptacné testovanie, aby sa zabezpecilo, Ze vyvinuty alebo dodavany systém
poskytuje bezpecnostné parametre podl'a oéakavani. Rozsah testovania by mal
byt proporcionalny s ohl'adom na povahu systému tak, aby nedoslo k naruseniu
Standardnej prevadzky. 16

'S HUDECOVA, 1., CYMPRICHOVA, A., MAKATURA, I. a kol.2020. Nariadenie o
ochrane fyzickych osdb pri spractivani osobnych tdajov / GDPR, Velky komentar
2.zvizok. Zilina: Eurokodex,2020. 664 s. ISBN 978-80-8155-095-9, str. 49.

'© HUDECOVA, 1., CYMPRICHOVA, A., MAKATURA, I. a kol.2020. Nariadenie o
ochrane fyzickych osdb pri spracivani osobnych tdajov / GDPR, Velky komentar
2.zvidzok. Zilina: Eurokodex,2020. 664 s. ISBN 978-80-8155-095-9, str. 49.
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Vyssie uvedené naznacuje roézne spdsoby technickych opatreni, ako aj sposoby
ich preverovania, hodnotenia a testovania.

3. Rozhodovacia ¢innost’ dozornych organov k posudzovaniu
primeranosti

Najvhodnej$im navodom ako aplikovat, resp. aj neaplikovat vyssie
citované ustanovenia Nariadenia, ako aj jednotlivé prijaté opatrenia, je analyza
vybranych rozhodnuti dozornych organov jednotlivych clenskych Statov
Eurépskej tinie, ktoré ich vykladaju v ramci svojej ¢innosti.

Belgicky dozorny organ Autorité de protection des
données / Gegevensbeschermingsautoriteit,  Belgicko v rozhodnuti  ¢.
69/2024 uviedol, Ze opatrenia, ktoré v posudzovanom pripade banka ako
prevadzkovatel’ prijala po nahlaseni dotknutou osobou, boli v danej situécii
dostatocné. Banka zaviedla opatrenia, ktoré primerane riesili poruSenie
dovernosti, v dosledku coho urad nezistil ziadne dokazy o tom, Ze by opatrenia
boli neti¢inné, najmé nezabranili zamestnancovi v d’alSom protipravnom konani.
Banka zaroven konala aktivne, ¢im zabranila tomu, aby k podobnym
poruseniam doslo v budicnosti, ¢im sa stal predmet konania neaktualnym.

V tradom preverovanom pripade sa dotknutd osoba obratila na banku
(prevadzkovatel’a) s tvrdenim, Ze zamestnankyna banky (jeho byvala priatel’ka)
neopravnene nahliadala do jej osobnych udajov pocas jeden a pol roka,
s cielom prenasledovat’ dotknuti osobu (stalking). Dotknutd osoba zarovein
poziadala prevadzkovatel'a o informéacie o opatreniach, ktoré banka prijala proti
zamestnankyni. Banka vo svojej odpovedi dotknutej osobe vysvetlila, Ze
zamestnankyna spracovavala udaje dotknutej osoby mimo svojho pracovného
zaradenia a bez pokynu banky. Banka zaroven prijala potrebné a primerané
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opatrenia a porusenie ozndmila belgickému tUradu na ochranu osobnych
udajov.!’

Z uvedeného je zrejmé, Ze napriek tomu, Ze cielom prijatych technickych
a organizacnych opatreni je eliminovat’ riziko na minimum, exces niektorého zo
zamestnancov  prevadzkovatela automaticky neznamena zodpovednost
prevadzkovatel'a za spravanie zamestnanca nad ramec nastavenych pravidiel
prevadzkovatela. Pristup belgického tradu na ochranu osobnych tudajov
naznacuje, ze vkazdom pripade je podstatné ako sa prevadzkovatel
v konkrétnej kritickej situdcii zachova a aké kroky uskutoc¢ni, a to tak s ohl'adom
na ochranu dat, ako aj na ochranu prav a opravnenych zaujmov dotknutych oséb.

Taliansky tirad na ochranu osobnych udajov (Garante per la protezione dei dati
personali) v pripade zaevidovanom pod &islom 10058595'%  udelil
prevadzkovatel'ovi - zdravotnickemu organu spravujucemu niekol’ko nemocnic
a iné zdravotnicke zariadenia, pokutu vo vyske 22 000 EUR potom ako
zaznamenal kyberneticky utok, ktory viedol k neoprdvnenému pristupu k
suborom ulozenym na serveroch prevadzkovatel'a obsahujucim osobné udaje
zamestnancov a pacientov, vratane zdravotnej dokumentacie. Prevadzkovatel
postupoval v sulade s ¢lankom 33 a 34 Nariadenia a bezpecnostny incident
oznamil nielen prislusnému Gradu na ochranu osobnych udajov, ale aj
dotknutym osobam. Zaroven niekolko dotknutych osdb podalo staznost’ na
urad.

Na zaklade vykonanej kontroly, Grad konstatoval, Ze prevadzkovatel’ neprijal
dostato¢né opatrenia na zabezpecenie toho, aby bolo mozné sa vcas dozvediet’
o neopravnenych pristupoch do informacného systému. Uvedené bolo
dozornym organom posudené ako porusenie ¢lanku 5 ods. 1 pism. f)

17 https://gdprhub.eu/index.php?title=APD/GBA_(Belgium) - 69/2024&mtc=today zo
dna 4.5.2025

Bhttps://gdprhub.eu/index.php?title=Garante per_la protezione_dei dati_personali (It
aly) - 10058595&mtc=today zo dna 8.5.2025
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Nariadenia'® v spojeni s ¢lankom 32 ods. 1 Nariadenia. Okrem toho technické a
organizacné opatrenia zavedené prevadzkovatelom na  zabranenie
kybernetickym utokom, neboli primerané (napr. nebola zavedena dvojfaktorova
autentifikacia®’), ¢o bolo rovnako postidené ako porusenie vysSie uvedenych
ustanoveni Nariadenia.

V stvislosti s kybernetickym utokom posudzoval primeranost prijatych
technickych opatreni aj Pol'sky urad na ochranu osobnych tdajov (Urzed
Ochrony Danych Osobowych) v pripade zaevidovanom pod ¢islom
DKN.5131.1.2021%'.  Prevadzkovatel  (podnikatel) sa stal obetou
ransomvérového utoku??, v ramci ktorého utoénici zasifrovali osobné udaje jeho
zakaznikov a zamestnancov, spolu priblizne 200 dotknutych osob. Zasifrované
udaje pozostavali najmi z narodného identifikaéného ¢isla, mena a priezviska,
adresy, Cisla bezného uctu, e-mailu a telefonneho Cisla. Kratko po tutoku sa

19 Podla ¢lanku 5 ods. 1 pism. f) Nariadenia musia byt osobné tdaje spracivané
sposobom, ktory zarucuje primeranu bezpecnost osobnych udajov, vrdatane ochrany pred
neoprdavnenym alebo nezdakonnym spracuvanim a nahodnou stratou, znicenim alebo
poskodenim, a to prostrednictvom primeranych technickych alebo organizacnych
opatreni (,,integrita a dovernost’™).

20 Dyojfaktorové overovanie (2FA) je metdda zabezpedenia spravy identit a pristupu,
ktora na pristup k zdrojom a udajom vyzaduje dve formy identifikacie. Dvojfaktorové
overovanie umoziuje podnikom monitorovat a chranit’ najzranitelnejsie informacie
asiete. (https://www.microsoft.com/sk-sk/security/business/security-101/what-is-two-
factor-authentication-2fa zo dia 30.05.2025)

2 https://gdprhub.eu/index.php?title=UODQO_(Poland) -
_DKN.5131.1.2021&mtc=today zo diia 8.5.2025

22 Ransomvér je druh malvéru, ktory zablokuje obsah infikovaného zariadenia obete.
Dokaze infikovat’ vas pocitac, notebook, tablet, ale aj mobil. Pouzivatel'ovi zabrani vo
vyuzivani zariadenia a za odomknutie pyta ,ransom®, alebo po slovensky vykupné.
Existuje viacero druhov ransomvéru. Vsetky vSak funguju na principe zablokovania a
ziadania vykupného. (blizsie https://bezpecnenanete.eset.com/sk/it-bezpecnost/skodlivy-

kod/ransomver-co-sa-skryva-za-tymto-zlovestne-znejucim-nazvony )
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prevadzkovatel'ovi podarilo obnovit’ pristup k idajom, pricom vSak totoznost’
uto¢nikov zostala nezndma.

Vramci konania pred dozornym organom prevadzkovatel uviedol, ze k
naruSeniu do$lo v dosledku zlyhania ludského faktora, ked’ jeden z jeho
zamestnancov deaktivoval antivirovy softvér. Zaroven ttocnici vyuzili
zranitelnost servera, ked’ze externy subjekt zodpovedny za udrzbu servera a IT
sluzby (sprostredkovatel’), urcity cas neaktualizoval softvér servera.

Prevadzkovatel' sice o bezpe€nostnom incidente informoval pol'sky trad na
ochranu osobnych udajov, vzhl'adom na okamzité obnovenie pristupu k idajom
vSak dospel k zaveru, Ze porusenie nemalo za nasledok vysoké riziko pre prava
a slobody dotknutych osob. Udajnym jedinym cielom Gtoénikov bolo ziskat’ od
prevadzkovatel'a vykupné vymenou za pristup k udajom, nie pristup k udajom a
ich zdielanie. Z uvedeného dovodu prevadzkovatel povodne dotknutym
osobam porusenie ochrany udajov podla ¢l. 34 Nariadenia®® neoznamil. V

23 Podl'a ¢lanku 34 ods. 1 Nariadenia v pripade porusenia ochrany osobnych tidajov,
ktoré pravdepodobne povedie k vysokému riziku pre prdava a slobody fyzickych oséb,
prevadzkovatel’ bez zbytocného odkladu oznami porusenie ochrany osobnych udajov
dotknutej osobe.

Podl’a ¢lanku 34 ods. 2 Nariadenia oznamenie dotknutej osobe uvedené v odseku 1 tohto
Clanku obsahuje jasne a jednoducho formulovany opis povahy poruSenia ochrany
osobnych udajov a aspor informdcie a opatrenia uvedené v clanku 33 ods. 3 pism. b), ¢)

ad).

Podl’a ¢lanku 34 ods. 3 Nariadenia ozndmenie dotknutej osobe uvedené v odseku 1 sa
nevyzaduje, ak je splnena ktorakolvek z tychto podmienok:

a)prevadzkovatel prijal primerané technické a organizacné ochranné opatrenia a tieto
opatrenia uplatnil na osobné udaje, ktorych sa porusenie ochrany osobnych udajov
tvka, a to najmd tie opatrenia, na zaklade ktorych su osobné udaje necitatelné pre
vSetky osoby, ktoré nie su opravnené mat k nim pristup, ako je napriklad sifrovanie;

b)prevadzkovatel prijal ndsledné opatrenia, ktorymi sa zabezpeci, ze vysoké riziko pre
prava a slobody dotknutych 0sob uvedené v odseku 1 pravdepodobne uz nebude mat
dosledky;



ii.

iil.

iv.

Zuzana Krajcovicova | 353

reakcii na porusenie ochrany udajov tiez okamzite zaviedol technické a
organizacné opatrenia.

Na zaklade preSetrenia okolnosti pripadu a kybernetického utoku urad dospel
k nasledovnym zaverom:

Prevadzkovatel' spracuval také kategorie osobnych udajov, ktoré si
vyzadovali zvySent bezpe€nost’ a ochranu. Konkrétne, prevadzkovatel
nezaviedol opatrenia, ktoré by zabranili infikovaniu jeho IT prostriedkov
ransomvérom, pricom jednym z takychto opatreni je aj udrziavanie
aktualizovaného softvéru;

Prevadzkovatel' softvér servera neaktualizoval priblizne dva roky,
azarovenn ani pravidelne netestoval a nezmensSoval riziko, ktoré
predstavuji vykonavané spracovatel'ské cCinnosti. V tejto suvislosti
dozorny organ zdoraznil najmé to, ze prevadzkovatel' nepreukazal
posudenie rizika zahfiiajuce potencialny Gtok ransomvérom,;

Urad spochybnil bezpe&nostné opatrenia, ktoré prevadzkovatel’ zaviedol
po bezpe¢nostnom incidente, nakol’ko neexistoval ziadny dokaz o tom,
7e by po incidente vykonal akykol'vek bezpeénostny audit IT aktiv. Urad
okrem iného tiez konstatoval absenciu postupu riadenia zalohovania, v
dosledku ¢oho prevadzkovatel nemohol obnovit’ pristup k tdajom bez
zbytoéného odkladu;

Prevadzkovatel’ nevykonal postidenie rizik podla ¢l. 32 Nariadenia ani
pred bezpecnostnym incidentom a ani po iom. Nedostatocné zavedené

¢)by to vyZadovalo neprimerané usilie. V takom pripade dojde namiesto toho k
informovaniu verejnosti alebo sa prijme podobné opatrenie, ¢im sa zaruci, Ze dotknuté
osoby budu informované rovnako efektivnym spésobom.

Podl’a ¢lanku 34 ods. 4 Nariadenia ak prevadzkovatel este porusenie ochrany osobnych
udajov neoznamil dotknutej osobe, dozorny organ méze po zvazeni pravdepodobnosti
poruSenia ochrany osobnych udajov vediceho k vysokému riziku poZadovat, aby tak
urobil, alebo méze rozhodmit, Ze je splnend niektord z podmienok uvedenych v odseku 3.
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bezpecnostné opatrenia viedli k poruseniu ochrany osobnych udajov a
naslednému porusSeniu zésad ich dovernosti a integrity;

Prevéadzkovatel' neoveril ani neauditoval ako si sprostredkovatel’ plni
svoje povinnosti v oblasti bezpecnosti osobnych udajov a dalSie
povinnosti vyplyvajiice z Nariadenia. Takéto opomenutie bolo postdené
ako poruSenie ¢lanku 28 ods. 1 Nariadenia. Prevadzkovatel tiez
nepreukazal, ako mu sprostredkovatel pomahal pri udrziavani
bezpecnosti osobnych tidajov podla ¢lankov 32 az 36 Nariadenia, ¢im
sprostredkovatel’ porusil ¢lanok 28 ods. 3 pism. f) a ¢l. 32 ods. 2
Nariadenia;

Neposkytnutim adekvatnych informacii dotknutym osobam, a to najméa
o dosledkoch porusenia a dostupnych opravnych prostriedkoch,
prevadzkovatel’ porusil aj ¢lanok 34 ods. 2 Nariadenia.

Vzhl'adom na uvedené skuto¢nosti urad zistil porusenie povinnosti pri ochrane
osobnych tdajov tak u prevadzkovatel'a, ako aj sprostredkovatel’a, za ¢o ulozil
prevadzkovatel'ovi pokutu vo vyske 353 589 PLN (priblizne 82 000 EUR)
a sprostredkovatel'ovi pokutu vo vyske 9 822 PLN (priblizne 2 200 EUR).

Dostatoc¢nost’ prijatych technickych a organiza¢nych opatreni v stvislosti

s kybernetickym Gtokom posudzoval aj taliansky urad na ochranu osobnych
udajov (Garante per la protezione dei dati personali) v konani vedenom pod
&islom 100637822,

V auguste 2023 neopravnend osoba prostrednictvom kybernetického utoku
ransomvéru ziskala pristup k serverom prevadzkovatela, ktory je zaroven
dcérskou spolocnost’'ou hlavného poskytovatela postovych sluzieb v Taliansku.
Na serveroch boli ulozené udaje zamestnancov prevadzkovatel’a a uchadzacov
0 zamestnanie, spolu priblizne 25 tisic dotknutych osob.

24

https://gdprhub.eu/index.php?title=Garante per la_protezione dei_dati personali_(Ital
y) - 10063782&mtc=today 8.5.2025
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Subory, ktoré obsahovali, niclen meno, priezvisko, datum narodenia, ale aj
osobné udaje tykajtce sa ¢lenstva v odboroch a zdravotného stavu dotknutych
0s0b (tzn.. osobitnu kategdriu osobnych udajov podla ¢lanku 9 Nariadenia),
a osobné udaje tykajuce sa spachania a odstudenia za trestné ¢iny a priestupky
(podl'a c¢lanku 10 Nariadenia) boli nasledne zverejnené na dark webe.
Prevadzkovatel' tento bezpecnostny incident oznamil talianskemu uradu na
ochranu osobnych udajov.

Na zaklade preSetrenia okolnosti pripadu dospel dozorny organ k nasledovnym

zaverom:

Dozorny organ uviedol, Ze ucelom ozndmenia podla ¢lanku 33 ods. 3
Nariadenia je umoznit’ uradu vyuzit’ svoje pravomoci a obnovit’ vysoku
uroven ochrany osobnych udajov. V predmetnom pripade vSak v
oznameni chybali informacie o tom, ktoré servery boli zasiahnuté a aké
zranitelnosti boli pouzité na pristup do systému. Okrem toho
prevadzkovatel' neuviedol Zziadne opatrenia prijaté na zmiernenie
nepriaznivych G¢inkov bezpecnostného incidentu, ¢o malo za nasledok
porusenie ¢lanku 33 Nariadenia;

Urad taktiez konstatoval, Ze k bezpe¢nostnému incidentu mohlo dojst’ v
dosledku dvoch zranitelnosti pritomnych v platforme Microsoft
Exchange, ktoré umoznili neopravnenej tretej strane ziskat' pristup k
serveru a nastavit sa ako pouzivatel s pravami spravcu. Urad tiez
poukazal na to, Ze spolo¢nost Microsoft oznamila tieto zranitel'nosti
niekol’ko mesiacov pred poruSenim. To isté urobila aj talianska agentara
pre kyberneticki bezpecnost’. Prevadzkovatel’ vSak napriek uvedenym
varovaniam neprijal ziadne opatrenia na rieSenie tohto problému;

Urad v odévodneni rozhodnutia poukazal na rozsudok Stdneho dvora
EU vo veci C-340/21, Natsionalna agentsa za prihodite*, ktory rozhodol,
ze jednoduchy neopravneny pristup tretej strany nestaci na to, aby sa
konstatovalo, ze technické a organizacné opatrenia neboli primerané

25

https://gdprhub.eu/index.php?title=CJEU_- C%E2%80%91340/21 -

_Natsionalna_agentsia_za_prihodite zo diia 31.05.2025
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(bod 39; pozri aj C-687/21, MediaMarktSaturn,26 bod 40). Urad viak
sti¢asne poznamenal, Z¢ v tom istom rozsudku Stdny dvor EU rozhodol,
ze kedZze uroven ochrany stanovena v Nariadeni zavisi od
bezpecnostnych opatreni prijatych prevadzkovatelmi, tito musia byt
podporovani v tom, aby urobili vSetko, ¢o je v ich silach, aby zabranili
vyskytu bezpecnostnych incidentov. Podl'a dozorného organu je zrejmé,
ze prevadzkovatel' neurobil vsetko, o bolo v jeho silach, kedZe
zranitelnosti boli oznamené takmer 12 mesiacov pred bezpecnostnym
incidentom. Urad preto konstatoval porusenie ¢lanku 5 ods. 1 pism. f)
Nariadenia, ¢lanku 25 Nariadenia a ¢lanku 32 Nariadenia.

Na zaklade tychto ddévodov tirad udelil prevadzkovatel'ovi pokutu vo vyske
900.000 EUR a nariadil zavedenie internych postupov so zameranim na v¢asné
odhalenie a vyrieSenie zranitel'nosti v jeho IT systéme.

Zaver

Na zéklade vyssie uvedeného, ako aj na zaklade citovanych rozhodnuti
je zrejmé, ze posudenie primeranosti prijatych technickych a organiza¢nych
opatreni zo strany prevadzkovatela nie je jednoduché, ani Ciernobiele, a vzdy je
potrebné ho vykonavat s ohladom na viaceré faktory. Jednak kategorie
a mnozstvo spracavanych osobnych udajov, ako aj druh vykonavanych
spracovatel'skych operacii., a to vSetko s ohl'adom na prava a opravnené zaujmy
dotknutych osdb.

Citované rozhodnutia zaroven ukazuju, Zze Nariadenie a nasledne aj dozorné
organy pri jeho aplikovani nesleduju len prijatie bezpecnostnych opatreni na
papieri, ale redlne zavedenie do praxe, ktoré nastavi skutoné opatrenia na
zabezpecCenie ochrany osobnych tdajov dotknutych osob. Sulad s ¢lankom 25
a 32 Nariadenia tak prevadzkovatel nedosiahne len jednorazovym nastavenim

26 https://gdprhub.eu/index.php?title=CJEU_- C-687/21 - MediaMarktSaturn zo dia
31.05.2025
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internych pravidiel, ale pravidelnym sledovanim vznikajucich hrozieb,
preverovanim prijatych opatreni, ale aj ich prehodnocovanim s ohladom na
vyvoj a zmeny v spracovatel'skych ¢innostiach. Tieto zmeny nemusia suvisiet
vyluéne so zmenami v online priestore a pribudanim novych hrozieb, ale aj
s narastajicim mnoZstvom spracuvanych osobnych udajov, pripadne
s rozSirenim spracovania o osobitné kategoérie osobnych udajov, alebo so
zavedenim novych spracovatel’skych ¢innosti.

Otazka posudenia primeranosti tak vzdy zalezi na kontexte a postideni vSetkych
okolnosti toho ktorého prevadzkovatela anie je mozna bez poznania
skutoéného stavu. Z rozhodnuti je zaroven zrejmé, Ze spravnost’ prijatych
opatreni nie je definovana len tym, Ze zabrania akémukol'vek bezpecnostnému
incidentu, a Ze bezpe¢nostny incident nemusi mat’ pri¢inu v poruseni Nariadenia
a v nedostato¢nosti prijatych opatreni, ked’ napriklad zlyhanie I'udského faktora
mdze zapriCinit' incident, ktorému prevadzkovatel' aj pri najvéacsej snahe
nedokaze zabranit’, pricom je v§eobecne zname, Ze za vacSinou bezpecnostnych
incidentov st prave zlyhania l'udského faktora.
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https://www.edpb.europa.cu/sme-data-protection-guide/secure-personal-
data en

Legislativne dokumenty:

Nariadenie Eurépskeho parlamentu a Rady (EU) 2016/679 z 27. aprila 2016 o
ochrane fyzickych 0s6b pri spractivani osobnych tdajov a o volnom pohybe
takychto udajov, ktorym sa zrusuje smernica 95/46/ES (vSeobecné nariadenie o
ochrane udajov)
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