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Predhovor

Predkladany zbornik vedeckych prispevkov je vystupom z medzinarodnej vedeckej
konferencie Pravo v transformacii: I'udské prava a sGcasné pravne vyzvy, ktora sa
uskutocnila diia 21. marca 2026 v Bratislave. Konferencia prebehla v hybridnej forme,
kombinujuc prezencénu Ucast’ s online pripojenim, ¢im sa umoznila SirSia odborna
diskusia bez geografickych obmedzeni. Na konferencii sa zu€astnili odbornici zo Styroch
Clenskych sStatov Eurdpskej unie, ¢o vyznamne prispelo k jej interdisciplinarnemu a
komparativnemu rozmeru.

Nosnou témou konferencie bola reflexia dynamiky prava v podmienkach meniacej sa
spolo¢nosti. Pravo nemozno vnimat ako staticky systém noriem, ale ako Zzivy
mechanizmus, ktory musi pruzne reagovat’ na technologicky pokrok, spolo¢enské zmeny
a narastajuicu komplexnost globalnych vztahov. Osobitnd pozornost bola preto
venovana otazkam ochrany l'udskych prav, ktoré v kontexte tychto zmien nadobudaju
nové dimenzie a vyzvy. Jednotlivé prispevky publikované v tomto zborniku odrazaju
tematickll rozmanitost konferencie a zaroven poukazuju na spoloény menovatel
vedeckého badania, ktorym je hl'adanie adekvatnych pravnych odpovedi na aktudlne
spolo¢enské problémy. Prispevky sa venujii okrem iného ochrane zranitel'nych skupin,
vyvoju sukromného a verejného prava, vplyvu digitalneho prostredia na pravne vztahy,
ako aj vyznamu historickych pravnych zakladov pre stcasné pravne myslenie.

Na tomto mieste by sme radi vyjadrili uprimné pod’akovanie vsSetkym autorom,
ucastnikom konferencie, ako aj ¢lenom vedeckého a organizaéného vyboru za ich aktivnu
ucast a prinos k uspe$nému priebehu podujatia. Verime, Ze predkladany zbornik prispeje
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Za organiza¢ny vybor

doc. JUDr. PhDr. Lilla Garayova, PhD.
Prodekanka pre bakalarske a magisterské stidium a zahrani¢né vztahy
Fakulta prava Paneurdpskej vysokej skoly



Foreword

The present volume of conference proceedings is the outcome of the international
scientific conference Law in Transformation: Human Rights and Contemporary Legal
Challenges, held on 21 March 2026 in Bratislava. The conference was organised in a
hybrid format, combining in-person participation with online engagement, thereby
enabling a broader academic exchange beyond geographical boundaries. Scholars and
practitioners from four European Union Member States contributed to the discussions,
enriching the conference with diverse perspectives and comparative insights.

The central theme of the conference reflected a growing awareness that law is not a static
system of norms, but a dynamic and evolving framework that must continuously respond
to societal transformation. Rapid technological developments, shifting social structures,
and the increasing complexity of global interdependence challenge traditional legal
concepts and demand renewed attention to the protection of human rights. In this context,
the conference aimed to create a platform for critical reflection on how legal systems
adapt to contemporary realities while preserving their fundamental values.

The contributions collected in this volume illustrate the breadth and depth of these
transformations. They address a wide range of issues, including the protection of
vulnerable groups, the evolving nature of human rights in digital and social contexts,
developments in private and public law, and the enduring relevance of historical legal
foundations. Despite their thematic diversity, the individual papers are united by a
common concern: the search for legal solutions that are both normatively sound and
responsive to the challenges of modern society. Particular attention is devoted to
questions of human dignity, equality, and the best interests of the individual, especially
in contexts where traditional legal frameworks are confronted with new forms of risk and
uncertainty. The proceedings thus reflect not only doctrinal analysis but also a broader
commitment to understanding law as a tool for safeguarding fundamental rights in a
rapidly changing world.

We would like to express our sincere gratitude to all authors, participants, and members
of the scientific and organising committees for their valuable contributions and
engagement. Their work has made it possible to present this collection of papers, which
we hope will contribute to ongoing scholarly debate and inspire further research in the
field.

For the organizing committee

doc. JUDr. PhDr. Lilla Garayova, PhD.
Vice-Dean of the Faculty of Law of the Pan-European University
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BILATERAL MECHANISMS AND THE
PROTECTION OF NATIONAL MINORITIES
THROUGH HISTORY

Judita Juharova® , Lilla Garayovd?

Abstract

This paper examines the historical and contemporary use of bilateral
agreements as a mechanism for protecting national minorities within the
framework of the Responsibility to Protect. Beginning with the 17th-century
emergence of treaty-based protections, the study traces the evolution of minority
rights provisions through major diplomatic milestones, including the Peace of
Westphalia, the Congress of Vienna, the League of Nations Minority Treaties,
and post-World War Il arrangements. The paper analyzes how bilateral
treaties—often between a “kin-state” and a “home-state”—have functioned
both as preventive tools for conflict mitigation and as instruments for
integrating international norms into domestic legal systems. Drawing on
examples from Europe, South Asia, and the post-Soviet space, it highlights the
diverse approaches states have taken to balance minority protection with
sovereignty concerns. The study concludes that, despite limitations and
occasional politicization, bilateral agreements remain a viable and adaptable

! Judita Juharova, Ph.D. candidate at the Dedk Ferenc Doctoral School of Law of the
University of Miskolc in cooperation with the Central European Academy in Budapest,
Hungary, e-mail: juditajuharova@gmail.com

2 Lilla Garayova, prof., PhD., Vice-Dean, Professor, Faculty of Law, Pan-European
University, Slovakia, ORCID: 0000-0002-7999-4823, e-mail:
lilla.garayova@paneurouni.com.
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strategy for fulfilling the preventive obligations of R2P, especially when backed
by robust monitoring mechanisms and mutual political will.

Keywords

bilateral mechanisms, national minorities, R2P

Introduction

The concept of the Responsibility to Protect, endorsed at the United Nations
World Summit in September 2005, redefined the relationship between
sovereignty and the protection of populations from atrocity crimes. While much
of the discourse has focused on the use of force as a last resort, the preventive
dimension of R2P has emerged as a critical yet underexplored pillar. Preventive
measures are particularly relevant in contexts involving tensions between states
and minority populations, where unresolved grievances, if left unaddressed, can
escalate into large-scale conflict and human suffering. Understanding and
implementing preventive strategies, therefore, requires both a nuanced
appreciation of local dynamics and a grounding in historical precedent.

Historically, treaty-based protections for minorities predate modern
international human rights law, with early examples dating back to 17th-century
European peace settlements. These early arrangements often emerged from
pragmatic concerns—securing political stability, fostering economic
cooperation, or appeasing kin-states—rather than explicit human rights norms.
Over time, bilateral agreements evolved into a more flexible and sophisticated
diplomatic instrument, sometimes embedded within broader peace treaties, and
at other times functioning as standalone mechanisms designed to regulate
minority relations and improve inter-state trust. In the post-Cold War period,
such agreements gained renewed prominence, particularly in Central and
Eastern Europe, where shifting borders and historical legacies left substantial
minority populations outside their titular homelands, creating both political and
social tensions.
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The aim of this paper is to investigate the role of bilateral agreements in
protecting minority rights, both before and after the establishment of the United
Nations system. It seeks to analyze how these agreements function as preventive
tools under R2P, examining their historical foundations, legal mechanisms, and
political implications. Researching history is crucial because it allows us to
identify patterns of success and failure, understand the roots of persistent
tensions, and recognize how cultural, political, and social factors shaped
outcomes over time. Historical study helps reveal the long-term consequences
of policy decisions, showing how agreements that might have seemed effective
in the short term either contributed to stability or inadvertently fueled future
conflict. By situating contemporary challenges in a historical context, scholars
and policymakers can avoid repeating past mistakes, anticipate likely obstacles,
and adapt proven strategies to modern realities. In my view, historical analysis
is therefore not simply an academic exercise - it is an essential tool for designing
policies that are both informed and resilient, providing insights that cannot be
gleaned from theory or contemporary observation alone.

Through a survey of notable case studies - including treaties between Poland
and Germany, Hungary and Romania, and Russia and its neighbors—this paper
evaluates the strengths, limitations, and evolving relevance of bilateral
agreements in managing inter-ethnic relations and preventing mass atrocities. It
argues that historical and contemporary experiences collectively demonstrate
how thoughtfully crafted agreements, grounded in both legal norms and political
pragmatism, can serve as a key preventive tool under R2P. By integrating
historical lessons into the analysis of present-day challenges, the paper
highlights the enduring importance of history in shaping effective strategies for
minority protection and conflict prevention.

Short Historical Overview

During the United Nations World Summit held from 14 to 16 September 2005,
150 global leaders collectively acknowledged their duty to protect populations
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from genocide, war crimes, ethnic cleansing, and crimes against humanity.?
Central to this commitment is the primary responsibility of each state to
safeguard its vulnerable populations and to prevent such offenses through
appropriate and effective measures.* When a state is unable to fulfill this
obligation, the international community, under the authority of the United
Nations, is expected to step in using diplomatic, humanitarian, and nonviolent
means to protect populations at risk.> One of the more complex questions in the
application of the Responsibility to Protect (R2P) concerns the extent to which
a state, or a kin-state, should act to address tensions within minority groups. Kin-
states - those sharing ethnic, cultural, or linguistic ties with minorities in another
country - often feel a moral or political responsibility toward these populations.$
However, unilateral action by a kin-state can generate diplomatic friction and,
in some cases, escalate into conflict.” International bodies, such as the Venice
Commission, emphasize that the protection of minority rights is primarily the
obligation of the state where the minority resides, and any engagement by kin-
states should prioritize constructive cooperation over unilateral intervention.
This approach aligns closely with the broader principles of R2P, which stress
that diplomatic and humanitarian measures should be pursued before
considering the use of force.®

A crucial aspect of fulfilling R2P obligations is prevention. While the concept
of individual state responsibility under R2P continues to evolve, proactive
measures are central to reducing the likelihood of sudden crises. States can take
a variety of steps, including improving governance structures, addressing
minority grievances, and strengthening legal protections, all of which help

3 International Commission on Intervention and State Sovereignty. The Responsibility to
Protect. International Development Research Centre, 2001, pp. 13—15.

4 United Nations General Assembly. World Summit Outcome Document, A/60/L.1, 2005,
paras. 138-139.

3 International Commission on Intervention and State Sovereignty. The Responsibility to
Protect. International Development Research Centre, 2001, pp. 13—-15.

6 Kemp, Walter, Vesselin Popovski, and Ramesh Thakur, eds. Blood and Borders: The
Responsibility to Protect and the Problem of the Kin-State. United Nations University
Press, 2012, pp. 1-25.

7 Udrea, Andreea, and David Smith. "Minority Protection and Kin-State Engagement."
Eprints@Glasgow, 2021, pp. 1-22.

8 International Commission on Intervention and State Sovereignty. The Responsibility to
Protect. International Development Research Centre, 2001, pp. 13-15.
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prevent tensions from escalating into mass atrocities.’ Bilateral treaties have
historically proven effective as preventive tools in managing ethnic tensions.
These agreements can facilitate collaboration on issues such as cultural
preservation, language rights, and anti-discrimination measures, providing a
formal framework for dialogue and conflict resolution. For example, the Treaty
of Friendship and Cooperation between Romania and Bulgaria, signed in 1992,
includes provisions for minority protection, demonstrating the potential of such
agreements to address sensitive issues before they develop into crises. By
fostering mutual understanding and creating mechanisms for cooperation,
bilateral treaties contribute directly to the preventive dimension of R2P.!°

While debates around the use of military force under R2P often attract the most
attention, it is important to recognize that the concept is not simply a rebranding
of humanitarian intervention. Rather, R2P encompasses a threefold
responsibility: to prevent, to react, and to rebuild.!! The preventive dimension
remains the most critical and actionable for individual states, emphasizing the
importance of creating conditions that minimize the risk of mass atrocities. By
actively pursuing policies that uphold minority rights, strengthen governance,
and address sources of grievance, states can significantly reduce the likelihood
that tensions escalate into crises requiring international intervention. In this
context, kin-states can play a supportive role by encouraging dialogue,
providing assistance, and promoting frameworks for minority protection, while
respecting the sovereignty of the host state. In doing so, they help fulfill the
preventive mandate of R2P without resorting to coercion or unilateral measures.

Ultimately, the Responsibility to Protect framework represents a commitment to
proactive engagement and collective responsibility.!? Prevention lies at its heart,
emphasizing that early action, legal safeguards, and cooperative approaches are
essential to protecting populations at risk. By strengthening domestic
governance, fostering minority rights, and utilizing diplomatic instruments such

® Council of Europe. Framework Convention for the Protection of National Minorities.
Council of Europe, 1995, pp. 1-10.

19 United Nations Office of the High Commissioner for Human Rights. Minority Rights:
International Standards and Guidance for Implementation. United Nations, 2010, pp. 5—
10.

! International Commission on Intervention and State Sovereignty. The Responsibility
to Protect. International Development Research Centre, 2001, pp. 13-15.

12 Ibid.
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as bilateral treaties, states can fulfill their R2P obligations while contributing to
a more stable, just, and resilient international system.'* Kin-states, through
constructive involvement and respect for international norms, can complement
these efforts, ensuring that minority populations are safeguarded without
escalating tensions or undermining state sovereignty.'* In this way, R2P moves
beyond reactive intervention, highlighting the importance of foresight,
cooperation, and sustained commitment to human protection.

The Bilateral Agreements on National Minorities Before the Regime of the
UN

Particularly in treaties that were established to secure peace after a war, the
incorporation of treaty protections and guarantees for vulnerable groups
emerged in Europe during the seventeenth century. This was especially the case
in treaties that were established to secure peace. In the past, religious minorities
were the first to receive protection from the international community as a result
of agreements that were made between states. Agreements concerning the
distribution of territory among multiple states or the transfer of particular
property on a bilateral basis were also included in the scope of guarantees. As
an illustration, the Treaty of Vienna, which was signed in 1606 and supported
by both the King of Hungary and the Prince of Transylvania, ensured that the
Protestant minority in Transylvania would be able to freely practice their
religion without any restrictions.!> In a similar manner, the peace treaties that
were signed in Miinster and Osnabruck in 1648, which are collectively referred
to as the Peace of Westphalia, contained provisions concerning the religious and
political rights of minority communities in the territories that were surrendered.
In the aftermath of the fall of the Napoleonic regime, the boundaries of Europe
were redrawn during the Congress of Vienna in the year 1815. The Final Act of

13 United Nations Office of the High Commissioner for Human Rights. Minority Rights:
International Standards and Guidance for Implementation. United Nations, 2010, pp. 5—
10.

14 Kemp, Walter, Vesselin Popovski, and Ramesh Thakur, eds. Blood and Borders: The
Responsibility to Protect and the Problem of the Kin-State. United Nations University
Press, 2012, pp. 1-25.

15 Williams, Michael C. Culture and Security: Symbolic Power and the Politics of
International Security. Routledge, 2007, pp. 132-154.
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Congress was the first significant international document to include provisions
protecting national minorities. These provisions included groups that were not
only religious minorities but also national minorities. In accordance with the
provisions of Article 1 of the Final Act, Polish citizens who are citizens of the
nations that are participating will be provided with institutions that guarantee
the protection of their nationality. It is the respective governments that these
institutions fall under that will determine the political structure that these
institutions will adopt. On the other hand, the provisions of the treaty offered
only a few tangible safeguards for the minority populations that were living in
the states that had agreed to these protections. For example, the provisions of
the treaty that dealt with the partition of Poland between Russia, Prussia, and
Austria were ambiguous, and the responsibility for their implementation was
solely entrusted to the states that were involved, without any external
supervision. These provisions included assurances for national minorities.
Consequently, the system was criticized for being deemed "destined for failure
due to its limited scope, ambiguous substantive provisions, basic nature of its
machinery and organization, and the uncertainty, ineffectiveness, and
susceptibility to abuse of its sanctions."!®

The issue of the rights of ethnic and linguistic minorities became more
significant during the 19th century, which resulted in the incorporation of
minority protections into the constitutions and internal laws of a number of
European nations.!” The collapse of the Austro-Hungarian, Russian, and
Ottoman empires in the early 1900s resulted in the establishment of a number of
new nations in central Europe, which in turn led to a significant increase in the
population of minority groups. There were individuals who belonged to ethnic
minorities that made up 34.5 percent of the total population in Czechoslovakia,
whereas in Poland, this percentage was 36.5 percent of the total population.
Following the conclusion of the First World War, the issue of protecting the
rights of minority groups was discussed at the Peace Conference that took place
after the war. In spite of the fact that numerous proposals were taken into

16 Williams, Michael C. Culture and Security: Symbolic Power and the Politics of
International Security. Routledge, 2007, pp. 153-154.

17Vitkéova, A. (2007). Eurdpsky parlamentarizmus v historickom kontexte. In E. Vlkova
& M. Vrabko (Eds.), Perspektivy vyvoja eurdpskej integracie — pravne aspekty: Zbornik
z konferencie mladych doktorandov a mladych vedeckych pracovnikov (pp. 285-299).
Univerzita Komenského v Bratislave, Pravnicka fakulta. ISBN 978-80-7160-233-0.
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consideration with the intention of incorporating clauses for the protection of
minorities into the Covenant of the League of Nations, each and every one of
the proposals was ultimately rejected. Instead, newly formed states were
required to comply with a set of treaty obligations that were referred to as the
Minority Treaties. These treaties were designed to protect the rights and interests
of members of minority groups.'®

During the same time period, the peace treaties imposed similar responsibilities
on the states that were defeated. These treaties included measures such as the
protection of minority groups, bilateral mechanisms, and the Responsibility to
Protect. As a consequence of this, the peace treaties contained particular
provisions, and certain states made independent declarations concerning
national minorities. Also, in the context of bilateral agreements, measures were
taken to protect the rights of national minorities as part of other agreements.
These measures were taken in the context of bilateral agreements. Agreements
were reached between a number of countries, including Germany and Poland,
Austria and Czechoslovakia, Greece and Italy, and others, that included
provisions for the protection of minority groups. These documents typically
included clauses regarding the acquisition and loss of citizenship, the rights of
residents to life and liberty, the freedom to practice religion, protection against
discrimination, equality under the law, and equal employment opportunities. In
addition, the treaties contained provisions concerning the utilization of one's
native language, as well as the establishment and regulation of organizations that
were charitable, religious, and social in nature. In addition, there were calls for
the state to provide "equitable" financial assistance to minority schools, which
would be schools where primary level education would be performed in the
minority language, as well as to other institutions. In a few exceptional cases,
the Minority Treaties granted particular minority groups, such as the Valachs of
Pindus or the Saxons of Transylvania, specific privileges. These minority groups
were granted these privileges.

In contrast to earlier treaties, which relied on the treaty parties to enforce
guarantees, the League system entrusted the oversight of the guarantee to the
League Council and the Permanent Court of International Justice (PCIJ). This

18 Miszlivetz, Ferenc, & Jensen, Jens. Hungarian Minority Self-Government System.:
Prospects and Realities. Journal of Ethnopolitics and Minority Issues in Europe, 1(1),
2000, pp. 23-28.
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was done in order to ensure that the guarantee was being upheld. Every state
made a commitment to implementing the treaty guarantees within the
framework of its own legal system and to nullifying any laws or regulations that
are in conflict with the treaty. Obligations of "international concern" would be
triggered in the event that the violation of rights affected individuals who
belonged to racial, religious, or linguistic minorities. In these kinds of situations,
the League Council and the PCIJ might be called upon to guarantee compliance
with the international obligation. However, the minority groups themselves were
unable to file a direct appeal with the Court of Criminal Justice. There is also
the possibility that the individuals and the states that are represented in the
Council have the ability to formally request the intervention of the League. An
ad hoc committee that focuses on minority issues would be established in the
event that the Secretary-General decides that the request is legitimate. The
committee's tasks would include conducting an investigation into the matter and
attempting to find a resolution that is mutually acceptable. The German-Polish
Convention of 1922, more specifically the provision concerning Upper Silesia,
granted individuals the extraordinary right to directly petition and appear before
the Council and the Mixed Commission. This specific right was granted to
individuals. The complaint procedures that are currently in place under
international human rights instruments were anticipated by this provision which
was included in the document. The Permanent Court of International Justice
(PCIJ) was given the authority to resolve disputes between a state that was a
member of the Council and a state that had a predominantly minority population.
This authority was obligatory.'®

There were a total of eight advisory opinions issued by the Court, despite the
fact that its compulsory jurisdiction was not put into effect. One of the most
important decisions was made regarding minority schools in Albania, which
established a precedent. In her argument, Elizabeth F. Defeis contends that the
state was obligated to fulfill two distinct responsibilities within the framework
of the League of Nations. In the first place, the goal was to make certain that
nationalities that belong to minority groups were afforded equal treatment under
the law. To actively guarantee that the minority had appropriate methods to

19 Taylor, Paul. Sovereignty and Intervention. International Policy Studies, 4(2), 2007,
pp- 85-87.
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maintain their racial distinctiveness, traditions, and national characteristics was
the second duty that was assigned to them.

Despite the fact that the League system of minority protection was able to
partially reduce the violation of minority rights and the unilateral interference of
states, its effectiveness was limited. States that were required to comply with the
League's restrictions were seen as having their sovereignty violated by the
League system, which was perceived as an infringement on their sovereignty. In
addition, the system did not succeed in establishing a comprehensive legal
framework that could be applied to issues pertaining to minority groups; rather,
it only applied to a select number of states. In total, there are 28. In the end,
certain states tried to take advantage of the system. Despite the fact that it was a
pretextual factor, the presence of German minorities in the countries of Poland
and Czechoslovakia served as a significant factor that contributed to German
aggression and the beginning of the Second World War. By asserting Germany's
right to territories inhabited by ethnic Germans, Hitler adeptly exploited the
issue of nationality to create divisions in Europe. He did this by claiming that
Germany had the right to occupy territories. The policy that he pursued, which
had the intention of bringing together all Germans belonging to the German
fatherland, ultimately resulted in aggressive behavior. Therefore, it should not
come as a surprise that the authors of the United Nations Charter chose to reject
the concept of utilizing international agreements to provide special protection
for minority groups. Instead, they opted for a human rights system that is
centered around equality and non-discrimination.

The only treaty that has survived from the period following World War I and that
utilized a bilateral approach is the treaty that was signed between Finland and
Sweden in the year 1921 regarding the status of the Aland Islands. The
Secretary-General of the League of Nations stated in his report that the system
was completely dismantled by the Second World War. This statement was made
in reference to the legal validity of the minority protection regime of the League
of Nations. In addition, he mentioned that decisions made at the international
level since 1944 have been influenced by a distinct philosophy, specifically the
idea of protecting human rights in a manner that is both comprehensive and
universal. As a result of conducting a thorough investigation into the situation,

20 Thakur, Ramesh. The United Nations, Peace and Security: From Collective Security
to the Responsibility to Protect. Cambridge University Press, 2006, pp. 163-171.
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itis possible to draw the conclusion that the circumstances underwent significant
changes between the years 1939 and 1947. These changes were so significant
that, in general, the system can be considered to no longer exist. Rather than
providing additional protection for members of minority groups, the United
Nations Charter and the Universal Declaration of Human Rights both
acknowledged the principle of equality and non-discrimination for all
individuals. Minorities are not mentioned at any point in either of the documents.
As a consequence of this, the job of addressing issues pertaining to the protection
of minorities was given to the states, and they were tasked with the responsibility
of handling these issues either internally or through bilateral means.?!

The Bilateral Agreements on National Minorities After World War 11

Although there was initial hesitance to tackle the issue of minority protections
on the global scale after the war, several bilateral treaties were signed during
that period which included provisions for safeguarding minority rights. For
example, apart from the agreement established between Italy and Austria in
1946, Pakistan and India entered into a treaty in 1950 that encompassed
provisions for the protection of religious minorities. In addition, the London
Treaty of 1954, which focused on Trieste, provided safeguards for both Italians
and Yugoslavians. After the Cold War ended, countries in Central and Eastern
Europe became more worried and engaged in safeguarding their kin-
minorities.?? Several national constitutions, such as those of Germany, Hungary,
Romania, Slovakia, Macedonia, Croatia, Ukraine, Poland, and Slovakia, contain
provisions pertaining to ethnic minority groups. These constitutions were among
those that contained such references. Simultaneously, several bilateral

2l Sasse, Gwendolyn. EU Conditionality and Minority Rights: Translating the
Copenhagen Criterion into Policy. Journal of Ethnopolitics and Minority Issues in
Europe, 4(2), 2005, pp. 74-77.

22 Sasse, Gwendolyn. EU Conditionality and Minority Rights: Translating the
Copenhagen Criterion into Policy. Journal of Ethnopolitics and Minority Issues in
Europe, 4(2), 2005, pp. 74-717.
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agreements, declarations, and accords pertaining to the rights of minorities were
issued.

To attain stability in the region, the European Union prioritized the use of
bilateral treaties as a means of achieving stability. This was because such
agreements could include precise obligations on sensitive matters while also
directly reflecting the distinct features and requirements of each national
minority, as well as the historical, political, and social circumstances of each
situation. Most of these instruments refer to the relationship between the "kin-
state" or "mother country" and the "home-state" of the minority population.
They are either independent treaties that focus on minority issues or include
provisions within a broader Treaty of Friendship and Cooperation. Both options
are currently accessible. Through these bilateral agreements, kin-states aim to
ensure the utmost level of protection for their minority populations, while home-
states aim to achieve equitable treatment and integration of these minorities, thus
maintaining the integrity of their borders.

Typically, bilateral agreements include commitments to uphold international
norms and principles regarding national minorities. Many of these agreements
incorporate soft law provisions, such as the principles outlined in the
Copenhagen Document on the Human Dimension of the Conference on Security
and Cooperation in Europe (CSCE). As a result, these soft law principles
become legally binding obligations. Furthermore, they enforce the safeguards
for minority groups and provide them with a higher level of detail. 2

Most international agreements contain provisions that safeguard fundamental
rights, such as freedom of speech and assembly, rights to linguistic and cultural
expression, rights to education, and rights to unrestricted use of the media.
Moreover, there are individuals who allude to global connections and the
safeguarding of architectural legacy. Bilateral treaties also highlight the
obligation of national minorities towards their home state.

An instance of a bilateral treaty that addressed highly controversial historical
matters in a manner that was both inventive and comprehensive is the 1991
treaty between the Federal Republic of Germany and the Republic of Poland on
Good Neighborly Relations and Friendly Cooperation. This treaty is commonly

23 Ibid, pp. 54-62.
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recognized as an exemplar for safeguarding the rights of minority groups in
bilateral interactions.

The bilateral treaty aimed to reconcile two historically antagonistic countries
and put an end to the painful past. Its goal was to overcome the division of
Europe and establish a fair and enduring European peace order. This was
achieved by recognizing the shared interests and joint responsibility of both
countries in developing a new and liberated Europe based on human rights,
democracy, and the rule of law. It is worth noting that the rights of the German
minority in Poland and the Polish minority in Germany, as well as their very
existence, have been disputed by both parties at different times. The issue has
been a subject of disagreement between the two nations since the end of the
Second World War.?*

Following the end of World War II, the Potsdam Agreement mandated the
transfer of individuals of German ancestry residing in Poland, Hungary, or
Czechoslovakia to Germany. Due to the provisions of the German Basic Law,
which mandated that all individuals who were citizens of the former German
Reichstadt were to be considered as Germans under German local law, the
minority situation in these countries became further convoluted. Hence, certain
individuals presently residing in Poland possess the capacity to affirm their
German identity in accordance with German legislation and are entitled to
immigrate to Germany. The treaty, known as the 66 Treaty, establishes that
members of an ethnic minority within a state are considered nationals of the state
in which they reside. However, it is important to note that the treaty does not
explicitly cover the matter of citizenship. Conversely, individuals who are part
of'a minority group may choose to identify their language, culture, and traditions
as belonging to a different state, depending on their place of origin.
Consequently, the person has complete entitlement to assert their identity as a
member of a minority group, and they will not face any negative repercussions
for doing so. The treaty includes the relevant international standards for
safeguarding the rights of minorities. The standards encompassed in this list
consist of the Universal Declaration of Human Rights, the European Convention
on Human Rights and Fundamental Freedoms, the International Covenant on

24 Sasse, Gwendolyn. EU Conditionality and Minority Rights: Translating the
Copenhagen Criterion into Policy. Journal of Ethnopolitics and Minority Issues in
Europe, 4(2), 2005, pp. 54-60.
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Civil and Political Rights, the Convention on the Elimination of All Forms of
Racial Discrimination, the Helsinki Final Act of 1975, the Copenhagen
Document on the Human Dimension of the Conference on Security and
Cooperation in Europe, and the Charter of Paris for a New Europe of 1990.

The obligation to protect minority groups and promote their identity is a shared
responsibility between both nations, as outlined by bilateral mechanisms and the
principle of Responsibility to Protect. The conditions outlined in the treaty
include the provision of education in the native language, the teaching of history
and culture, and the promotion of participation in public affairs and decision-
making. Similar to other bilateral treaties concerning minority issues, this treaty
emphasizes the importance of respecting the territorial integrity of states and
requires minorities to demonstrate loyalty and compliance with the laws of the
state in which they hold citizenship. Undoubtedly, the treaty has successfully
reduced the probability of conflict between the involved parties and has fostered
greater respect for minority groups in all nations.

Hungary has tackled the matter of ethnic Hungarians residing outside of its
borders by employing the bilateral treaty approach. Currently, it is estimated that
around one-third of the global Hungarian population lives outside of Hungary.
Moreover, notable ethnic minority populations exist in Romania, Slovakia,
Ukraine, and Serbia. Additionally, the Hungarian Constitution, revised in 1989,
includes a provision affirming that "The Republic of Hungary assumes
responsibility for the well-being of Hungarians residing beyond its borders and
actively encourages the cultivation of their ties with Hungary."?32

Hungary engaged in bilateral agreements with its neighboring countries to
advance the execution of this policy. In May 1991, the Republic of Hungary and
the Ukrainian Soviet Socialist Republic released a joint declaration that ensured
the protection of the rights of national minorities. The declaration was founded
on the principles of collaboration between the two nations. Through this
declaration, the principle of territorial sovereignty of states is reiterated, and it
is stipulated that members of national minorities must abide by the laws of the
country in which they live. Forced assimilation is prohibited, and individuals

5 Varga, Zoltan. Challenges Facing Hungarian Minorities in the Carpathian Basin: A
Comparative Study. Comparative European Politics, 8(1), 2010, pp. 56-73.
26 Hungarian Constitution.
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have the freedom to choose their minority group. This declaration protects the
linguistic and religious rights of minorities and requires all parties to prevent
activities and propaganda that promote violence, hatred, and disagreement based
on nationality.?’

The Treaty on Good-Neighborly Relations and Friendly Cooperation, signed on
March 19, 1995 between the Republic of Hungary and the Slovak Republic,
contains comparable provisions concerning minorities. Conversely, this treaty
extends beyond and explicitly includes the pertinent international documents for
safeguarding minority rights. The documents encompass the Framework
Convention, the Copenhagen Document, the United Nations Declaration on
Rights of Persons Belonging to National or Ethnic, Religious, and Linguistic
Minorities, and Recommendation 1201, which was issued in 1993 by the
Parliamentary Assembly of the Council of Europe. Subsequently, following the
signing of the treaty, Slovakia proceeded to enforce stringent legislation in the
domains of language utilization, governance, education, and culture. Hungary
expressed its dissent towards these laws.

In addition, Hungary has established bilateral agreements with Slovenia, Russia,
and Croatia. These treaties incorporate pertinent international documents
concerning the safeguarding of minority groups by making references to them.
In September 1996, Hungary and Romania reached a consensus on minority
rights. The agreement was formally referred to as the Treaty of Understanding
and Cooperation.

Following both the First and Second World Wars, Transylvania, home to over
two million individuals of Hungarian descent, was transferred to Romania. This
transfer exacerbated the tension and mistrust that already existed between the
two countries. Additionally, the treaty not only includes the pertinent
international human rights agreements, but also extensively covers minority
issues, applies the principles outlined in the Framework Convention, and
incorporates documents issued by the United Nations, the Organization for
Security and Cooperation in Europe, and the Council of Europe.?® Similar to the
treaty signed between Poland and Germany, this agreement permits the creation

7 Tbis.
28 Kovats, Maria. Nationalist Politics and Everyday Ethnicity in a Transylvanian Town.
Princeton University Press, 2006, pp. 78-79.
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and maintenance of institutions focused on educating and providing cultural and
religious guidance to individuals. Furthermore, it ensures the right to freedom
of speech and the ability to practice one's religion.?” Furthermore, it permits the
utilization of the national language of the minority group in transactions and
instruction, thereby guaranteeing that the national language will be evident in
surnames, topographical locations, and information disseminated by the media.
In addition, the treaty aims to safeguard the culture and traditions of minority
groups while also promoting their involvement in political, social, economic,
and cultural spheres. Members of national minorities must adhere to this
requirement in order to comply with the laws that govern their lives.

Creating a collaborative intergovernmental commission to address matters
relevant to minority groups, such as fulfilling obligations and following
recommendations, is a crucial element that will enhance the effectiveness of
these agreements and tools. Due to their nature as political entities, these
commissions lack the jurisdiction to make determinations regarding individual
grievances. Several criticisms have been directed towards them, such as their
lack of minority representation and their failure to convene as often as required
by their mandate. It is noteworthy that there has been a decline in the number of
conflicts in the region over the years. Additionally, bilateral treaties with a joint
oversight committee have proven to be effective.*

In addition, Russia has actively pursued a targeted strategy of engaging in
bilateral treaties with its neighboring countries on various matters, including the
safeguarding of minority communities. During the Stalin era, the policy of
forcefully moving national populations and facilitating large-scale immigration
of Russians to newly acquired territories led to ethnic Russians becoming a
substantial minority in several former Soviet republics, which are now
independent states.>! This was the situation in numerous countries that were

2 Lepard, Brian D. Rethinking Humanitarian Intervention: A Fresh Legal Approach
Based on Fundamental Ethical Principles in International Law and World Religions.
Penn State University Press, 2002, pp. 87-89.

30 Sasse, Gwendolyn. EU Conditionality and Minority Rights: Translating the
Copenhagen Criterion into Policy. Journal of Ethnopolitics and Minority Issues in
Europe, 4(2), 2005, pp. 74-77.

31 Kolkusové, R. Docasné vykonavanie zmlav. In: Milniky préva v stredoeurdpskom
priestore 2015. Bratislava : Univerzita Komenského v Bratislave. Pravnicka fakulta UK,
2015, pp. 77-84.
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previously part of the Soviet Union. Russia has explicitly stated its duty to
safeguard the well-being of its citizens regardless of their location. According to
current estimates, there are around 25 million individuals of Russian nationality
residing outside of Russia. Consequently, the "Russian minority question" has
emerged as a significant determinant in shaping the relationship between Russia
and its former territories.??

Russia has signed the highest number of treaties among all states in Central or
Eastern Europe, with the aim of promoting this policy. These treaties specifically
address issues related to national minorities. The Baltic States, along with other
countries such as Poland, Finland, Hungary, Slovakia, and the Federal Republic
of Germany, have also established bilateral agreements that include provisions
for protecting minority rights. These agreements have been established with
former republics. Furthermore, Russia has ratified a convention with the
Commonwealth of Independent States (CIS) that guarantees the rights of
individuals belonging to national minorities. Conversely, the CIS standard
regarding minority rights does not adhere to global norms and has faced
criticism for its partiality towards safeguarding ethnic Russians. Furthermore,
the bilateral treaties lack comprehensive integration of international norms
regarding the safeguarding of minority rights. Although Russia had previously
supported the inclusion of dual citizenship in these treaties, it has now
abandoned this stance. Russia's position has been criticized for demonstrating a
tendency to not fully adhere to the established norms of the OSCE, the United
Nations, and the Council of Europe.?

The Treaty of Friendship, Cooperation, and Partnership was signed in May 1997
between the Russian Federation and Ukraine established a partnership.
Furthermore, apart from dealing with various matters such as disarmament,
economic trade coordination, customs policy, and collaboration in relief work
and rescue operations, it also specifically addresses the concerns of minority

32 Risse, Thomas, Ropp, Stephen C., & Sikkink, Kathryn. The Persistent Power of
Human Rights: From Commitment to Compliance. Cambridge University Press, 2013,
pp- 154-157.

33 Zyberi, Gentian. The Humanitarian Face of the International Court of Justice: Its
Contribution to Interpreting and Developing International Human Rights and
Humanitarian Law Rules and Principles. Netherlands Quarterly of Human Rights, 31(3),
2013, pp. 379-416.
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groups. Unlike the Hungarian and Polish-German models, the treaty does not
seek to provide a specific definition for the term "minority." However, it does
follow the principles of equality and non-discrimination as stated in Article 27
of the International Covenant on Civil and Political Rights. The treaty does not
explicitly include the relevant international documents that pertain to the
safeguarding of minorities. Instead, the protection is described in broad terms.>*

Russia was closely monitoring the situation of ethnic minorities in the Baltic
republics, which has caused considerable tension in the region during this time.
Russia has repeatedly accused the Baltic States of committing "serious breaches
of human rights." & After declaring independence from Russia, both Estonia and
Latvia enacted highly restrictive laws regarding languages and citizenship.*® The
laws effectively barred the majority of Russians who had settled in those
countries after 1940 from acquiring citizenship. After these measures were put
into effect, Moscow responded strongly, stating that the principle of good
neighborliness was at risk. However, through extensive negotiations, bilateral
treaties have been successfully reached with each of the Baltic States.>®

Bilateral Treaties and Kin-State Engagement in Minority Protection after
the Cold War

This section situates kin-state engagement within the post—Cold War European
minority-protection architecture and explains why bilateral treaties remain a
pivotal but structurally contingent tool of minority protection. Conceptually,
kin-state measures respond to a “triadic” configuration linking a national
minority, the state of residence (home-state), and an external national homeland
(kin-state), a configuration that can stabilize identity protection yet also amplify

34 Taylor, Paul. Sovereignty and Intervention. International Policy Studies, 4(2), 2007,
pp- 70-72.

35 Williams, Michael C. Culture and Security: Symbolic Power and the Politics of
International Security. Routledge, 2007, pp. 132-154.

36 Risse, Thomas, Ropp, Stephen C., & Sikkink, Kathryn. The Persistent Power of
Human Rights: From Commitment to Compliance. Cambridge University Press, 2013, p.
157.
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interstate tension when securitized or instrumentalized (Brubaker 1993; OSCE
1990). Legally, European practice has evolved toward channelling kin-state
involvement through multilayered safeguards: OSCE political commitments
(notably the Copenhagen Document), Council of Europe treaty standards
(especially the Framework Convention for the Protection of National Minorities,
FCNM), and EU conditionality linking accession to “respect for and protection
of minorities” (CSCE 1990; Council of Europe 1995; European Council 1993).
In parallel, states concluded post-1990 “good neighbourliness” treaties
embedding minority clauses and, in some cases, joint commissions for
implementation (Germany—Poland 1991; Slovakia—Hungary 1995; Hungary—
Croatia 1995). Empirically, these instruments demonstrate both capacity and
fragility: Russia—Ukraine illustrates how treaty-based minority clauses become
legally relevant but politically brittle under armed conflict and termination;
Hungary’s Status Law episode demonstrates the legal sensitivity of unilateral
benefits and the regulatory value of Venice Commission and OSCE guidance;
Aland shows a durable comparator where autonomy is constitutionally
entrenched and internationally secured; and the Hungary—Croatia agreement
displays a post-conflict bilateral model with a dedicated joint committee and
detailed rights catalogue. The chapter concludes with targeted recommendations
for treaty design, monitoring, and coordination with OSCE, Council of Europe,
and EU mechanisms.

Kin-state engagement is best analysed as a structured relationship rather than a
single policy choice. In the canonical relational approach, the post-imperial and
post-communist landscape produces a potentially unstable triangle between (i)
national minorities, (ii) “nationalizing” or state-building polities in which they
reside, and (iii) external “homelands” that claim a special responsibility for co-
nationals abroad. The legal significance of this triadic nexus lies in the risk that
minority questions shift from domestic inclusion to interstate contestation,
especially when identity claims become tied to borders, security narratives, or
mass citizenship policies.

European instruments respond by simultaneously (a) affirming minority rights
as part of a democratic rule-of-law order, and (b) discouraging the
transformation of minority protection into a vehicle for territorial revision. The
CSCE Copenhagen Document explicitly frames minority issues as resolvable
only within a democratic political framework based on the rule of law,
emphasizes the right to preserve and develop identity “free of any attempts at
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assimilation,” and records that minority protection is a legitimate international
concern rather than an exclusively domestic matter (CSCE 1990).

At the same time, authoritative interpretive guidance stresses definitional and
jurisdictional limits. The OSCE Bolzano/Bozen Recommendations underline
that “kin” is an essentially contested concept lacking an agreed legal definition,
and therefore largely avoid the term “kin-state” as a formal category while
addressing the substance of “States unilaterally... defend[ing]... ‘their kin’
outside their sovereign jurisdiction” (OSCE HCNM 2008). This caution is
mirrored in the Venice Commission’s foundational Report on Preferential
Treatment, which uses the paired categories of “kin-States” and “home-States,”
emphasizes that international agreements entrust home-states with securing
rights within their jurisdiction, and treats bilateral agreements as the primary
lawful tool for kin-states seeking to protect kin-minorities without breaching
sovereignty or friendly relations (Venice Commission 2001).

Post-1990 bilateral treaty practice in Europe often followed a recognisable
“framework treaty” template: reaffirmation of borders and territorial integrity,
wide-ranging cooperation clauses, and a calibrated minority-protection section
anchored in multilateral standards. Comparative scholarship traces how the
German—Polish Treaty of 17 June 1991 functioned as a model for later Central
and Eastern European arrangements, with subsequent treaties frequently
described as “basic treaties” in the sense of establishing a comprehensive
interstate baseline including minority clauses.

The German—Polish Treaty illustrates the legal technique of defining protected
groups and specifying a bundle of identity-related rights while constraining
interpretation through international-law guardrails. Article 20 identifies
“members of the German minority” in Poland and persons of Polish origin or
cultural affiliation in Germany, emphasizing that belonging is a matter of
personal decision and may not entail disadvantage; Article 21 commits both
parties to protect ethnic, cultural, linguistic, and religious identity through
measures including opportunities for mother-tongue teaching, respect for
participation in public affairs, and consultations with relevant organizations; and
Article 22 stipulates that these obligations cannot be interpreted to authorise
conduct contrary to the UN Charter and the territorial integrity of states
(Germany—Poland Treaty 1991, arts 20-22).
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A second design feature, especially in Hungary’s neighbourhood treaties, is the
explicit “internationalization” of minority protection combined with joint
monitoring bodies. The Slovakia—Hungary Treaty on good neighbourliness and
friendly co-operation (signed 19 March 1995) frames minority protection as part
of international human rights and thus a legitimate concern of the international
community; crucially, it creates a mixed intergovernmental commission
empowered to make recommendations and to exchange information and
experience on implementing minority obligations, while noting that both parties
apply binding Council of Europe and OSCE rules in this domain (Slovakia—
Hungary Treaty 1995, art. 15(1) and 15(6)).

A third technique is “incorporation by reference” of multilateral standards as
treaty obligations. The Hungary—Romania Treaty (signed 16 September 1996)
obliges the parties, in regulating minority rights, to apply the FCNM (subject to
more favourable domestic rules) and to treat as legal obligations the minority-
rights provisions contained in listed UN, OSCE, and Council of Europe
documents, including the CSCE Copenhagen Document and UN General
Assembly Resolution 47/135 (Hungary—Romania Treaty 1996, art. 15 and
Annex). Its compliance architecture relies primarily on regular high-level
meetings and general dispute-settlement clauses rather than a minority-specific
joint commission (Hungary—Romania Treaty 1996, arts 5 and 21).

Finally, the post—Cold War treaty “ecosystem” was shaped by European
institutional incentives. The Copenhagen European Council Conclusions (June
1993) made membership conditional on “stability of institutions... [and] respect
for and protection of minorities,” embedding minority governance into the
political economy of accession (European Council 1993). Parallel Council of
Europe treaty law encouraged bilateralization under multilateral supervision:
FCNM Article 18 calls on parties to conclude, where necessary, bilateral and
multilateral agreements “in particular [with] neighbouring States” to ensure
minority protection, while FCNM Articles 24—-26 establish monitoring by the
Committee of Ministers assisted by an expert advisory committee (Council of
Europe 1995).

The post—Cold War record supports a calibrated conclusion: bilateral treaties are
neither a relic nor a substitute, but a legally meaningful “middle layer” between
domestic minority governance and multilateral supervision. They operationalise
kin-state engagement most legitimately when they are consent-based, standards-
referential, and institutionally monitored, and when they reinforce rather than



Judita Juharova 29
Lilla Garayova

displace the home-state’s primary duties. The European system’s internal
checks, namely FCNM supervision and OSCE conflict-prevention guidance,
together with EU conditionality on minority protection, have historically pushed
treaty practice toward this equilibrium. Yet the equilibrium is not self-executing:
as the Russia—Ukraine example underscores, even dense treaty language cannot
reliably survive strategic violence, while the Aland comparator indicates how
durable solutions arise from entrenched autonomy, predictable institutions, and
international guarantees. In this sense, bilateral treaties remain essential to the
practice of minority protection, but their protective capacity is strongest when
embedded in a multilayer European legal order and maintained through routine,
depoliticised implementation.

Conclusion

The protection of minority rights through bilateral agreements has evolved
significantly over time, moving from the limited, often ad hoc clauses found in
early peace settlements to more structured arrangements grounded in
international human rights standards. Early initiatives, such as those under the
League of Nations, represented pioneering attempts at international oversight.
However, the limitations of these efforts—particularly their susceptibility to
political manipulation and lack of enforcement mechanisms—underscored the
need for strategies tailored to the historical, cultural, and geopolitical context of
each region.

In the post-World War II and post—Cold War periods, bilateral treaties emerged
as a versatile tool capable of addressing these complex realities. When carefully
negotiated, they provide a framework for reconciling the interests of both kin-
states and home-states while embedding internationally recognized norms into
legally binding commitments. Experiences across Europe, Central Asia, and
other regions reveal that such agreements can reduce historical animosities,
promote minority integration, strengthen social cohesion, and lower the risk of
violent conflict. In doing so, they demonstrate a concrete preventive function
that aligns with the principles of the Responsibility to Protect (R2P), showing



30 | BILATERAL MECHANISMS AND THE PROTECTION OF NATIONAL
MINORITIES THROUGH HISTORY

how diplomacy can preemptively address sources of tension before they escalate
into humanitarian crises.

Nevertheless, the efficacy of these agreements is contingent on several critical
factors. Sustained political commitment, genuine reciprocity, and robust
monitoring and enforcement mechanisms are essential; without them, treaties
risk becoming symbolic gestures or instruments of political leverage rather than
tools of protection. The experiences of various bilateral arrangements also
illustrate that the broader political environment—such as the presence of
regional stability, effective judicial systems, and civil society engagement—
plays a decisive role in shaping outcomes.

Looking forward, bilateral agreements should not be viewed as a replacement
for multilateral mechanisms or domestic legal frameworks but as a
complementary instrument. When carefully crafted and diligently implemented,
they offer the flexibility, specificity, and local legitimacy that broader
approaches may lack. For policymakers and international actors seeking to
prevent mass atrocities and protect vulnerable populations, these agreements can
serve as a practical, context-sensitive approach, bridging gaps between
international norms and on-the-ground realities. Ultimately, the continued
evolution and application of bilateral minority protection agreements will
depend on the willingness of states to prioritize long-term stability and human
rights over short-term political gains, reaffirming their role as a cornerstone of
preventive diplomacy in a complex and often fragile international landscape.
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Abstract

Roma children and adolescents in parts of Europe face entrenched socio-
economic exclusion and discrimination, alongside heightened contact with child
protection and juvenile justice institutions. This paper examines mechanisms
that may contribute to the disproportionate representation of Roma youth in
Juvenile justice systems and outlines implications for non-discriminatory, child-
appropriate responses. The manuscript advances a narrative, comparative
synthesis of existing research and policy discussions across selected European
settings, with particular attention to the constraints created by limited ethnicity-
disaggregated justice data and the potential for bias in decision-making tools.
The analysis identifies two interacting pathways. Structural disadvantage,
including poverty, educational segregation and early school leaving, and
limited access to supportive services, increases exposure to conditions
associated with system contact. Institutional dynamics, including
disproportionate surveillance, profiling practices, and differential treatment
within justice processes, may further amplify entry and deeper involvement. The
manuscript also highlights how data scarcity and measurement practices can
conceal disparate impacts, including where risk assessment tools incorporate
factors correlated with marginalization.Reducing disproportionate juvenile
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Justice involvement among Roma youth requires an integrated shift toward
prevention, diversion, restorative approaches, and culturally responsive
rehabilitation, alongside strengthened safeguards against discriminatory
practices in policing, assessment, and outcomes.
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Introduction

Roma children and adolescents across Europe continue to experience entrenched
social exclusion, discrimination, and unequal access to the institutions that shape
children’s life chances. Within this landscape, the disproportionate presence of
Roma youth in child protection institutions and juvenile justice systems has
emerged as a recurring concern in scholarship, policy debates, and human rights
advocacy. The significance of this issue extends beyond questions of crime
control. Disproportionate system contact among children is widely understood
as a marker of broader social and institutional failure, especially where the
children concerned belong to historically marginalized communities. In the case
of Roma youth, any analysis that treats justice involvement as an isolated
behavioral phenomenon risks missing the cumulative effects of poverty,
segregation, and discriminatory governance, as well as the harms that system
contact can itself produce.

A core challenge in examining Roma youth “overrepresentation” is conceptual
as well as empirical. Conceptually, overrepresentation may reflect differences
in exposure to risk environments, differences in detection and surveillance,
differences in charging and adjudication practices, or combinations of all three.
Empirically, cross-country comparison is often constrained by limited or
inconsistent recording of ethnicity in official justice statistics and by the
contested politics of ethnic data collection. These constraints do not eliminate



Asea Gaspari¢ 35
Lilla Garayova

the problem; rather, they complicate how it can be measured and how
responsibility is assigned. In practice, the absence of clear disaggregated data
can render institutional discrimination difficult to prove, while allowing
informal recognition of disproportionality to persist without effective
accountability or reform.

This paper approaches the issue by foregrounding two explanatory frameworks
that frequently appear in the literature and that are also reflected in policy and
advocacy debates: structural disadvantages and systemic bias. The structural
disadvantage framework emphasizes enduring socio-economic inequalities that
elevate vulnerability to justice-system contact. In many settings, Roma children
experience concentrated poverty, precarious housing conditions, and reduced
access to quality healthcare and social services. Educational exclusion is
repeatedly identified as a particularly powerful driver: segregation,
misplacement into special education streams, bullying, and early school leaving
can combine to reduce protective factors and restrict legitimate opportunities.
Over time, these conditions may increase the visibility of Roma youth in public
space, intensify contact with welfare and policing institutions, and heighten the
likelihood that normal adolescent behaviour or poverty-linked activities become
criminalized encounters.

The systemic bias framework highlights institutionalized, and often normalized,
practices that produce different outcomes for Roma and non-Roma children at
multiple stages of system contact. This includes disproportionate policing of
Roma neighbourhoods, the use of ethnic appearance as a proxy for suspicion,
and differential treatment in procedural decision-making. The point is not
simply that discrimination exists, but that it can operate through routine practices
and “neutral” criteria that interact with deprivation in predictable ways. Where
poverty-related indicators (for example, unstable schooling, crowded housing,
prior welfare contact) are interpreted as markers of risk or parental failure, Roma
families may be judged more harshly and Roma children may enter systems of
surveillance earlier. Once contact occurs, cumulative disadvantage can be
reinforced through bail and detention decisions, access to legal and social
support, and the availability of culturally responsive rehabilitation pathways.

A further layer of complexity concerns the tools and metrics used to justify
decisions. Juvenile justice systems increasingly rely on structured risk
assessment instruments and standardized variables to classify children, allocate
resources, and rationalize intervention intensity. Yet risk variables are often
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correlated with socio-economic deprivation and institutional exposure. If tools
are developed and validated primarily on majority populations, they may fail to
capture culturally specific resilience factors, and they may generate disparate
impacts for minority youth by treating structural disadvantage as individual
propensity. This raises questions not only about predictive validity, but also
about fairness, transparency, and accountability when such tools influence
decisions that affect children’s liberty, education, and long-term prospects.

Against this background, the paper’s central rationale is to “detach” structural
disadvantage from institutional bias analytically, while also showing how the
two interact in practice. Treating poverty and exclusion as the sole explanation
risks underestimating the role of discriminatory surveillance and decision-
making. Treating bias as the sole explanation risks ignoring how deprivation
shapes vulnerability and visibility. An integrated approach is necessary to
explain why disproportionately high system contact can persist even where legal
equality norms formally apply.? It is also necessary for designing reforms that
are realistic and rights-consistent, because interventions that target only one
layer of the problem are likely to be undermined by the other.

The paper advances three linked objectives. First, it clarifies pathways through
which socio-economic exclusion, educational segregation, and limited access to
supportive services may raise the likelihood of Roma youth coming into contact
with child protection and juvenile justice systems. Second, it examines how
institutional practices, including profiling dynamics and differential treatment,
may amplify entry into the system and deepen system penetration once contact
occurs. Third, it draws implications for reorienting juvenile justice and
prevention strategies toward child-friendly approaches that prioritize
reintegration, diversion, restorative practices, and culturally responsive support,
including the institutional inclusion of Roma youth in policy design and
evaluation. Where the available evidence base is methodologically restricted by
data gaps, the analysis explicitly flags these limits, because reform agendas built
on uncertain measurement require particularly careful justification.

3 Garayova, L. (2025). Kinship care as living law: An unwritten source of child protection
law. Bratislava Law Review, 9(Spec), 63-82.
https://doi.org/10.46282/blr.2025.9.Spec.1035
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Roma Children in Context

The Roma people, Europe’s largest and most marginalized ethnic minority, have
for centuries been subjected to exclusion, systemic discrimination, and violence.
This legacy of exclusion has deeply affected generations of Roma children, who
today experience disproportionately high levels of poverty, segregation,
educational disadvantage, and institutional mistrust. These overlapping risk
factors place them at greater vulnerability for contact with state institutions,
including child protection and juvenile justice systems, not because of cultural
deficits, but due to the structural inequalities. Historically, the Roma were
enslaved in parts of Eastern Europe well into the 19th century, and were
systematically persecuted under regimes across the continent. Under Nazi rule,
it is estimated that between 220,000 and 500,000 Roma were murdered in what
has been recognized as the Porajmos, or the Roma Holocaust.* In the post-war
communist era, forced assimilation policies continued in many countries.
Despite regime changes, Roma communities remained excluded from state
benefits, education, and employment. Today, these historical injustices continue
to echo in the lives of Roma children. According to UNICEF, up to 80% of Roma
households in some Eastern European countries live below the national poverty
line, with limited access to water, electricity, heating, and stable housing.’
Overcrowded and substandard living conditions are not only physically harmful,
but are also used by child protection systems as grounds for state intervention,
even when they result from poverty rather than neglect.®

Moreover, education is another area of deep and systemic exclusion. Roma
children are often placed in segregated schools or misdiagnosed with learning
disabilities, resulting in their placement in special education institutions not

4 Lewy, G. (2000). The Nazi persecution of the Gypsies. Oxford University Press, p. 2.

5 UNICEF. (2011). The Right of Roma Children to Education: Position Paper, p. 7;
https://www.unicef.org/eca/reports/roma-children-education (accessed on 7th June
2025).

¢ Popescu, B. S. (2021). “Roma Youth and Social Service Systems: Discrimination and
Disparity.” In S. Toan (Ed.), Minority Rights and Social Work in Eastern Europe (pp. 89—
104). SPECTO, p. 96.
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suited to their actual capabilities.” This segregation limits academic
achievement and creates long-term barriers to employment, increasing both the
risk of poverty and the likelihood of juvenile justice involvement.
Discrimination is certainly not limited to education. The EU Agency for
Fundamental Rights reports that 41% of Roma in the EU have experienced
discrimination in the past 12 months, including in health care, employment, and
housing.® For children, this can mean unequal treatment in medical settings,
reduced opportunities in schools, and social exclusion from public spaces.
Additionally, it also creates a broader climate of rejection and mistrust, where
Roma youth grow up feeling excluded from society's institutions.

Perhaps most concerning is the disproportionate surveillance and intervention
by child protection and juvenile justice systems. In many countries, Roma
children are significantly overrepresented in state care institutions. However,
this is often not due to abuse or neglect, but to poverty-related conditions such
as lack of running water or overcrowding, which are interpreted through a biased
institutional lens as evidence of parental failure.® This misinterpretation
encourages stigmatization and increases institutional exposure, sometimes
directing Roma youth into the criminal justice system from an early age.
Furthermore, the lack of ethnic data in many official statistics creates further
barriers to reform. Without clear data, institutional discrimination remains
invisible. This absence of targeted criminological and social research on Roma
populations sustains a cycle in which their overrepresentation is noted
informally, but never substantively addressed.!® Understanding Roma children’s
overrepresentation in juvenile justice systems thus involves detaching structural
disadvantage from institutional bias.

7 For example in the Czech Republic, as much as 75 % of Roma children were placed in
special education institutions despite showing no signs of intellectual disability according
to the European Roma Rights Centre (ERRC). (2004). Stigmata: Segregated Schooling
of Roma in Central and Eastern Europe, p. 13.

8 European Union Agency for Fundamental Rights (FRA). (2016). Second EU Minorities
and Discrimination Survey — Roma, p. 3.

% Takacs, B. (2017). Maori and Romani and Juvenile Justice: Approaches and Responses
from Different Justice Systems. Unpublished PhD thesis, Auckland University of
Technology, p. 63 — 64.

10 See more in: Molnar, L. (2023). The imperative need for criminological research on
the European Roma: A narrative review. Trauma, Violence, & Abuse, 24(2), 1016-1031.
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Overrepresentation of Roma children in Juvenile Justice System

In examining juvenile offending in Europe, particularly among Roma youth, the
first impression suggests a significant overrepresentation in the criminal justice
systems of several countries. This is especially apparent in nations like Bulgaria,
Hungary, Romania, and Slovakia. However, one of the main methodological
challenges in understanding this phenomenon is the lack of official ethnic data,
due to legal prohibitions or policy choices around data collection on ethnic
identity. When talking about data collection, Bulgaria remains one of the few
countries that collects ethnicity-specific crime data. Research conducted
revealed that Roma are disproportionately targeted by police actions, subjected
to ethnic profiling, and overrepresented in arrests and incarceration figures.!!
This over-policing results not from actual higher criminality, but from
discriminatory law enforcement practices and the absence of comprehensive
support systems for marginalized youth populations.'”> Furthermore, in
Romania, although ethnic-specific justice data is not publicly available, various
studies provide indirect evidence of overrepresentation. In that regard some
research found that minors involved in the justice system, whether incarcerated
or under educational measures, share similar socio-demographic risk factors,
such as poverty, family dysfunction, and educational exclusion, which are
disproportionately prevalent among Roma youth'® Similarly, Slovakia
demonstrates elevated delinquency rates among Roma adolescents. A study
conducted found that while Roma youth reported slightly higher levels of
aggressive behavior, once socioeconomic conditions and social desirability bias
were controlled for, these differences largely disappeared, challenging the

11 See in: Gounev, P., & Bezlov, T. (2006). The Roma in Bulgaria’s criminal justice
system: from ethnic profiling to imprisonment. Critical Criminology, 14(3), 313-338.

12 Ibid. P. 330. (Gouner 2006)

13 See in: Popa, L, Borrelli, P., Breda-Popa, R., & Montomoli, C. (2018). Juvenile
delinquency in Romania: a comparison between minors in prisons and re-education
services. European Journal of Social Work, 21(5), 764-777.
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stereotype that Roma youth are more delinquent by nature''* In the absence of
ethnic crime statistics in most EU countries, non-governmental organizations,
international bodies, and academic researchers have stepped in to fill the data
void. The EU Agency for Fundamental Rights, documented widespread
structural disadvantages for Roma youth across nine EU Member States,
including Hungary, Slovakia, and Romania.'> According to the findings, 80% of
Roma live below the poverty threshold, and half of Roma children aged 624
do not attend school.'® This structural marginalization is strongly correlated with
juvenile offending. Except the above mentioned countries from the same region,
Spanish research on the predictive validity of risk assessment tools used in the
juvenile justice system revealed that Roma youth not only received higher risk
scores but also had lower resilience markers than non-Roma youth.!”

When talking about data analysis, a key issue in the study of Roma youth
offending is the serious and continuous absence of ethnic data in national
statistics. Hungary and Romania, for example, do not systematically collect such
data in judicial processes, citing concerns over privacy and potential
stigmatization. However, this lack of data often serves to obscure patterns of
institutional discrimination and overrepresentation, rather than prevent it'8
Moreover, many risk assessment variables used across Europe were developed
based on white majority populations and may not be sufficient for cultural and

14 See in: Vazsonyi, A. T., Kolar¢ik, P., Geckova, A. M., Reijneveld, S. A., & van Dijk,
J. P. (2016). Delinquent and Aggressive Behavior and Social Desirability Among Roma
and Non-Roma Adolescents in Slovakia. Journal of Interpersonal Violence, 31(4), 677—
693.

15 EU-MIDIS, I 1. (2016). Second European Union Minorities and Discrimination
Survey Roma—Selected findings. Luxembourg: Luxembourg: Publications Olffice of the
European Union.

16 Ibid. p.3. (EU survey)

17 Gomis-Pomares, A., Villanueva, L., & Adrian, J. E. (2022). The prediction of youth
recidivism in a Spanish Roma population by the Youth Level of Service/Case
Management Inventory (YLS/CMI). International journal of offender therapy and
comparative criminology, 66(8), 791-806.

18 Molnar, L. (2023). The imperative need for criminological research on the European
Roma: A narrative review. Trauma, Violence, & Abuse, 24(2), 1016-1031,p. 1116-1117.
Takacs, B. (2017). Maori and Romani and Juvenile Justice: Approaches and Responses
from Different Justice Systems. Unpublished PhD thesis, Auckland University of
Technology, p. 63 — 64.
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socioeconomic differences. This raises concerns about both predictive validity
and disparate impact, which can intensify the cycle of marginalization for Roma
youth. The persistent overrepresentation of Roma youth in juvenile justice
systems across Europe is a well-documented phenomenon and has become a
focal point for many scholars and human rights organizations. Two dominant
frameworks have emerged to explain this issue: structural disadvantage and
systemic bias. Structural disadvantage refers to enduring socio-economic
inequalities that increase the likelihood of contact with the justice system. Roma
communities often face extreme poverty, inadequate housing, and exclusion
from regular education. For example, Roma children are disproportionately
placed in segregated or special education schools, frequently without valid
justification.!” This educational marginalization limits opportunities for social
mobility and increases vulnerability to delinquency. Furthermore, economic
exclusion often forces Roma families into informal or illegal economic
activities, which can draw the attention of law enforcement. The European
Commission has acknowledged that structural inequalities such as
unemployment, lack of access to services, and residential segregation have a
direct impact on youth vulnerability.” When combined with limited access to
child welfare resources, many Roma children are more likely to be
institutionalized or come under state supervision, both of which are predictors
of later justice system involvement. Moreover, systemic bias involves the
institutionalized and often unconscious prejudices that affect how Roma
individuals are treated by police, courts, and other state institutions. Roma youth
are frequently subject to ethnic profiling. As documented by the Open Society
Justice Initiative, Roma neighborhoods are often patrolled more aggressively,
and residents are disproportionately stopped and searched based on ethnic
appearance rather than behavior.2! Other than that, discrimination is also evident

19 See in: Cahn, C., & Guild, E. (2010). Recent migration of Roma in Europe, p. 14.

20 European Commission. (2020). Roma inclusion measures reported under the EU
Framework  for ~ NRIS, p. 6; https:/commission.europa.cu/strategy-and-
policy/policies/justice-and-fundamental-rights/combatting-discrimination/roma-
eu/roma-equality-inclusion-and-participation-eu/national-roma-strategic-frameworks-
commission-assessment-and-implementation-reports_en (accessed on 9th June 2025).

2l Open Society Justice Initiative. (2009). Ethnic Profiling in the European Union:
Pervasive, Ineffective, and Discriminatory, p- 20;
https://www.justiceinitiative.org/publications/ethnic-profiling-european-union-
pervasive-ineffective-and-discriminatory (accessed on 9th June 2025).
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in court proceedings. Research observed that Roma defendants face differential
treatment at every stage of the judicial process, including longer pre-trial
detentions and harsher sentencing compared to non-Roma youth charged with
similar offenses.?? The effects of structural disadvantage and systemic bias are
not isolated. On the contrary, they complement each other. Structural
marginalization increases the likelihood that Roma youth will engage in
behaviors criminalized by the state, or at least appear more visible to police
surveillance. Once in contact with the system, systemic bias ensures that Roma
youth are treated more harshly than their non-Roma counterparts.

Structural Perspective of Roma Youth Offending

Roma youth are disproportionately represented in juvenile justice systems
across Europe. However, this overrepresentation often reflects structural
inequalities rather than inherent criminality. Scholars highlight how systemic
poverty, educational exclusion, and pervasive discrimination significantly
increase the risk of delinquency among Roma youth.?> Many Roma children are
raised in economically deprived environments, lacking quality education,
healthcare, and employment opportunities. On top of that, the institutional
racism also plays a critical role. Reports have documented instances of racial
profiling, excessively harsh sentencing, and limited access to culturally sensitive
rehabilitation within the juvenile justice system.?*

Education remains a crucial contributing factor. Roma children frequently
encounter segregation, are placed in remedial or special-needs programs, and
face bullying, all leading to high dropout rates and increased vulnerability to
offending. That was also noted by the European Court of Human Rights in

22 Cahn, C., & Guild, E. (2010). Recent migration of Roma in Europe, p. 17.

23 Trehan, N., & Koczé, A. (2009). Racism,(neo-) colonialism and social justice: the
struggle for the soul of the Romani movement in post-socialist Europe. Racism
Postcolonialism Europe, 6, 50, p. 59.

24 ENAR (2009). “Debunking Myths & Revealing Truths about the Roma”,
https://www.enar-eu.org/wp-

content/uploads/roma_final pdf.pdf?utm_source=chatgpt.com ( accessed 10th June
2025).
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addressing the case OrSus$ v. Croatia®® in 2010. This landmark case challenged
Roma-only classes in Croatian primary schools. The European Court of Human
Rights ruled that placing Roma children in separate classes, often with inferior
curricula, can be considered as discrimination under Article 14 and Protocol of
the ECHR. The verdict mandated greater transparency and safeguards in
education, though implementation remains varying. Furthermore, a quantitative
study involving 88 Roma youth and 135 non-Roma youth offenders aged 14-17
found that Roma youth exhibited higher recidivism rates and faced disparities
in risk-level assessments, highlighting the lack of cultural relevance in
conventional assessment tools.?¢

Challenges in Data Collection Regarding Roma Youth

Understanding Roma youth contact with juvenile justice systems depends, in a
fundamental way, on the quality and availability of data. Yet data is precisely
where this field repeatedly reaches its limits. The absence of consistent
ethnicity-disaggregated statistics in many jurisdictions means that
overrepresentation is often discussed on the basis of indirect indicators,
localized studies, institutional anecdotes, or partial administrative proxies. This
creates an evidentiary paradox. Disproportionality can be widely recognized in
practice, but difficult to demonstrate in a way that supports accountability,
litigation, or policy reform. In turn, the lack of data can normalize inaction,
allowing discrimination and unequal outcomes to remain politically and
institutionally deniable.

The first challenge is legal and governance-related. Information about racial or
ethnic origin is treated as highly sensitive, and rightly triggers heightened
protective regimes. In juvenile justice settings, where information may be
generated by police, prosecutors, courts, probation services, and detention

25 Orsus and Others v. Croatia (No. 15766/03).

26 For more detail see in: Gomis-Pomares, A., Villanueva, L., & Adrian, J. E. (2022). The
prediction of youth recidivism in a Spanish Roma population by the Youth Level of
Service/Case Management Inventory (YLS/CMI). International journal of offender
therapy and comparative criminology, 66(8), 791-806.
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institutions, the legal basis for collecting and sharing sensitive data is complex.
Even when data collection is permitted for statistical or policy purposes, it often
requires clear purpose limitation, strict access controls, and safeguards that
prevent re-identification. Practical compliance burdens, uncertainty about legal
authority, and fear of controversy can produce “data avoidance,” where
institutions prefer not to collect any ethnicity indicators at all. While this may
be framed as privacy protection, it can also function as an obstacle to
documenting discriminatory patterns and evaluating reforms.

The second challenge is ethical and relational. Roma communities have well-
founded reasons to distrust data collection by state institutions, particularly in
contexts where policing is experienced as disproportionate and where
institutional interventions have historically been punitive rather than protective.
Questions about ethnicity can be interpreted as surveillance rather than as
equality monitoring, especially when asked in coercive environments such as
police contact, detention, or court processes. The ethical risk is therefore not
limited to privacy in the narrow sense. It includes the potential for
stigmatization, for misuse of data to justify further control, and for
“categorization harm,” where official labels appear to reproduce racialized
boundaries rather than dismantle them. For minors, these concerns are amplified
by the heightened vulnerability of children and by the long-term consequences
of having sensitive identity markers attached to justice records.

The third challenge is methodological: defining what is being measured.
Ethnicity is not a static biological category, and it cannot be treated as a simple
administrative attribute. Roma identity is shaped by multiple dimensions,
including self-understanding, family history, language, and local social
categorization. In practice, discrimination often follows how others perceive a
person rather than how the person self-identifies. This creates a measurement
dilemma. A purely self-identification approach may underestimate exposure to
racialized treatment where individuals choose not to disclose their identity due
to fear or distrust. Conversely, third-party assignment can reproduce
stereotyping and introduce serious bias. Any serious approach must therefore
treat ethnicity measurement as context-sensitive, ensure voluntariness, allow
non-response, and avoid institutional practices that “decide” identity on behalf
of the child.

A related methodological difficulty concerns sampling and representativeness.
Roma youth can be “hard to count” in standard surveys due to residential
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segregation, mobility, distrust toward researchers, and exclusion from typical
sampling frames. Administrative registers rarely include reliable self-
identification fields, and where they do, completeness may be low. Researchers
therefore often resort to alternative approaches, including targeted sampling,
oversampling, or using proxy variables such as neighborhood location,
language, nationality, country of birth, or parental origin. These strategies may
be unavoidable in some contexts, but they come with predictable distortions.
Proxies may undercount Roma populations (especially where Roma are citizens
and long-term residents), homogenize diverse groups, and confuse ethnicity
with migration background. They can also mistakenly treat segregation itself as
evidence of ethnicity, increasing re-identification risks in small-area data. The
consequence is that proxies can produce both under-coverage and
misclassification, making it harder to interpret results and easier to dispute them.

Data limitations also interact with decision-making tools inside juvenile justice.
Risk assessment instruments frequently incorporate variables that are strongly
correlated with structural disadvantage, such as school engagement, housing
stability, family disruption, and prior institutional contact. If Roma youth are
systematically exposed to these disadvantages, they may score higher on risk
tools even when the underlying issue is inequality rather than criminogenic
propensity. Without careful validation and fairness testing, tools may intensify
disadvantage by justifying more restrictive measures for those already
marginalized. Data scarcity makes this problem worse because it reduces the
capacity to test whether tools perform differently across groups, whether they
overpredict risk for some populations, and whether they produce unequal
outcomes.

A final challenge is institutional fragmentation. Juvenile justice data is typically
dispersed across multiple agencies with different mandates, different legal
authorities, and different incentives. Child protection, education, police,
prosecution, probation, and detention systems rarely share interoperable
datasets, and they may not share a common understanding of what should be
measured or why. Even where ethnicity data is collected in one part of the
system, it may not be available in another, or it may be recorded in incompatible
formats. This fragmentation blocks “pathway analysis,” meaning it is difficult
to identify where disproportionality enters the system, where escalation occurs,
and which interventions reduce harm.
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Taken together, these challenges do not mean that data should not be collected.
They mean that data must be collected responsibly, transparently, and with
safeguards that make equality monitoring credible to both institutions and
communities. That requires clear purpose limitation, voluntary self-
identification wherever possible, meaningful engagement with Roma
communities, robust privacy protections including aggregation and anti-
reidentification measures, and institutional oversight mechanisms that prevent
misuse. Without such governance, the push for data can reproduce mistrust.
Without data, however, discrimination can remain structurally invisible. Any
serious attempt to reduce Roma youth overrepresentation in juvenile justice
must therefore treat data collection not as a technical add-on, but as a core
component of rights-based reform.

Rethinking Juvenile Justice

Reducing juvenile delinquency among Roma youth requires a shift away from
punitive justice models toward a culturally responsive approach. The essential
measure is the institutional inclusion of Roma youth in policy formulation.
Participatory mechanisms that allow Roma adolescents to contribute to
decision-making are not only democratic but also lead to more effective and
culturally grounded solutions. The Council of Europe’s Recommendation
CM/Rec(2023)4 specifically urges member states to implement structures that
ensure Roma youth participation, advocating for approaches to effectively
challenge systemic racism in ways that align with real-life experiences.?’

In terms of crime prevention, developmental strategies should be prioritized
over repressive ones. After-school programs, community engagement
initiatives, and restorative justice models have shown to lower youth offending
rates by fostering a sense of belonging and social responsibility.?® Reinforcing
child-friendly justice is also critical. International legal instruments, such as the

27 Council of Europe, Recommendation CM/Rec(2023)4 of the Committee of Ministers
to member States on Roma youth participation, adopted on 5 April 2023;
https://rm.coe.int/0900001680aacef2 (accessed: 11 June 2025)

28 See in: Asea GaSpari¢: Restorative Justice for Juveniles: A Viable Path to
Rehabilitation in Central and Eastern Europe?
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UN Convention on the Rights of the Child,? clearly state that detention must be
used only as a measure of last resort. Moreover, landmark cases like Maslov v.
Austria®® from 2008 reaffirm that any juvenile justice response must prioritize
reintegration, education access, and preservation of family and community ties.
Such principles are particularly important for Roma youth, who are more likely
to be disproportionately detained and disadvantaged in reintegration programs.

Long-term solutions lie in the fact that youth offenders, including many Roma
children, should be supported at the earliest signs of behavioral difficulties. This
is particularly important for children from economically disadvantaged
backgrounds or those experiencing neglect within their families. Rather than
isolating them, these children must be actively included in society through
meaningful participation in education, community life, and supportive peer
environments. Such inclusive and preventive approaches would likely reduce
the disproportionately high representation of Roma youth among overall
juvenile offenders. Reducing juvenile delinquency among youth, including
Roma population, requires a shift away from punitive justice models toward a
culturally responsive approach. While some Central and Eastern European
countries have formally adopted international child-centred principles, major
gaps in implementation remain. These include outdated facilities, insufficient
training for professionals, weak cooperation between justice and welfare sectors,
limited use of diversion and restorative justice, and a tendency to rely on
incarceration.’!

Conclusion

29 UN General Assembly, Convention on the Rights of the Child, United Nations, Treaty
Series, vol. 1577, p. 3, 20 November 1989,
https://www.refworld.org/legal/agreements/unga/1989/en/18815 (accessed 10 June
2025).

30 Maslov v. Austria (Application no. 1638/03).

3Gaspari¢, A. (2025) Assessing legislative compliance of juvenile justice in the CEE
region with international standards. In: Skuli¢, M., Miljus, 1. and Skundri¢, A.
(eds.) Challenges of international criminal law and criminal law. Vol. 2. Pali¢:
International Criminal Law Association, pp. 643. —665.
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This paper has argued that the disproportionate presence of Roma children and
adolescents in juvenile justice systems cannot be credibly understood through
individualizing or culturally essentialist explanations. Instead, the manuscript’s
analysis points to an interaction between structural disadvantage and
institutional dynamics that together increase both exposure to risk and the
probability that ordinary adolescent behavior, survival strategies, or poverty-
related circumstances will be interpreted through a securitized lens. Poverty,
unstable housing and employment conditions, and restricted access to high-
quality, inclusive education reduce protective factors, constrain life chances, and
intensify stressors that are widely associated with vulnerability to system
contact. At the same time, institutional practices, including disproportionate
surveillance, policing patterns that may function as profiling, and differential
treatment in justice processes, can escalate initial contact into deeper penetration
of the system.

A central implication is that juvenile justice reform for Roma youth cannot be
achieved by adjusting sentencing practices alone. The manuscript’s account
suggests that the “pipeline” begins earlier, where educational exclusion,
segregation, and weak access to preventive and community-based services
shape trajectories long before a child appears in criminal proceedings. This has
two consequences for policy. First, credible reduction in disproportionate justice
involvement requires upstream investment in inclusion, particularly
desegregating educational settings, improving retention and attainment, and
strengthening family and community supports that reduce exposure to
criminogenic environments. Second, justice actors should treat contact with the
system as a moment for support-oriented intervention rather than as a trigger for
punitive escalation, especially where the underlying drivers are closely tied to
deprivation and social exclusion.

Within the justice system itself, the analysis supports a shift toward child-
appropriate responses grounded in prevention, diversion, and restoration.
Diversionary pathways that avoid formal judicial processing can reduce
stigmatization and limit the cumulative harms associated with repeated system
contact. Restorative justice models, when implemented ethically and with
meaningful safeguards, can also realign responses toward accountability, repair,
and reintegration rather than exclusion. Culturally responsive rehabilitation is
not an “add-on,” but a basic condition of effectiveness, because interventions
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that ignore community context, lived experience of discrimination, and trust
deficits are unlikely to produce sustainable reintegration outcomes.

The discussion of assessment and decision-making tools carries an additional
implication: fairness risks are not confined to overtly discriminatory conduct.
Even formally neutral instruments, including structured risk assessments, can
generate disparate impacts when they incorporate proxies for marginalization.
Factors such as school disengagement, family instability, community-level
deprivation, or prior institutional contact may reflect structural exclusion and
institutional bias as much as individual propensity. If such factors are treated as
straightforward indicators of future offending, they can justify harsher measures
for Roma youth and thereby reproduce the very inequalities the system purports
to address. A scientifically and ethically defensible approach therefore requires
scrutiny of decision rules, transparency about the bases of classification, and
routine monitoring for disparate outcomes.

Most importantly, comparative analysis is constrained by a lack of consistent
ethnicity-disaggregated data in juvenile justice across European settings. This
creates epistemic uncertainty: overrepresentation may be simultaneously under-
measured in official statistics and over-produced in practice through selective
surveillance, but the capacity to quantify either mechanism remains limited. In
addition, the manuscript does not specify a systematic methodology for
identifying and evaluating sources, which limits the reproducibility of its
synthesis and increases the risk that available studies are uneven across
countries, time periods, and institutional settings. Finally, because experiences
and identities among Roma communities are heterogeneous, any cross-national
conclusions should be presented as contextual and probabilistic rather than
universal.

Future research should proceed along three interlinked lines. First, there is a
need for methodologically transparent comparative work that clarifies what can
be known under current data constraints and that develops ethically robust
approaches to measuring disparate impacts without intensifying stigmatization.
Second, evaluation studies should test the effectiveness of diversion, restorative
justice, and culturally responsive rehabilitation programs specifically for Roma
youth, using outcomes that include reintegration, educational participation, and
well-being, not only recidivism. Third, research must examine how child
protection, education systems, and policing practices jointly produce pathways
into juvenile justice, including the role of institutional trust and the lived
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experience of discrimination. A more defensible evidence base in these areas is
essential for designing reforms that reduce disproportionate justice contact while
strengthening children’s rights, community safety, and social inclusion.
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Abstrakt

Clanok skiima vztah medzi ludskymi pravami a ochranou kultirneho dedicstva
na priklade lesného komplexu Kaeng Krachan v Thajsku. Hoci bol tento aredl v
roku 2021 zapisany do Zoznamu svetového dedicstva UNESCO ako vyznamny
uspech ochrany prirody, samotny proces zdpisu zdroven vyvolal vdazne obavy
tkajuce sa prav povodnych komunit Karen. Na zdklade prava kulturneho
dediéstva a konceptu kulturnej expertizy clanok poukazuje na to, ze ochrana
dedicstva musi byt nevyhnutne zalozena na principoch ludskych prav, najmd na
zmysluplnej participdcii a slobodnom, predchddzajucom a informovanom
suhlase.
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Abstract

This article examines the relationship between human rights and cultural
heritage protection through the case of the Kaeng Krachan Forest Complex in
Thailand. Although inscribed on the UNESCO World Heritage List in 2021 as
a conservation success, the process raised serious concerns regarding the rights
of the Indigenous Karen communities. Drawing on cultural heritage law and
cultural expertise, the article argues that heritage protection must be grounded
in human rights principles, including meaningful participation and Free, Prior
and Informed Consent.

Keywords

Kaeng Krachan, cultural heritage, human rights

Introduction

Protecting cultural heritage is closely connected to the protection of human
rights. In international law, cultural heritage does not refer only to the
preservation of monuments or natural sites, but also to the protection of cultural
practices, traditions, and the identities of communities.? As Janet Blake explains,
cultural heritage intersects with a wide range of human rights, including civil,

2 Garayova, L. (2025) “The child’s right to a healthy environment in international law:
from soft law to justiciable rights’, Comenius University in Bratislava, Faculty of Law,
pp. 243-263. ISBN 978-80-7160-770-0.
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political, economic, social, and cultural rights.> For this reason, heritage
protection must be understood within the broader framework of international
human rights law, including instruments such as the International Covenant on
Economic, Social and Cultural Rights (ICESCR). Article 15(1)(a) of the
ICESCR recognizes the right of everyone to take part in cultural life, which
includes the ability to access, maintain, and contribute to cultural heritage.* The
UN Committee on Economic, Social and Cultural Rights has clarified that this
right is particularly relevant for minorities and Indigenous peoples,’ including
their ability to preserve, develop, and transmit their cultural traditions and ways
of life.® However, tensions may arise when cultural heritage is protected
primarily through state-led or international frameworks that fail to adequately
include the perspectives of local communities. A clear example of this problem
can be found in the case of the Kaeng Krachan Forest Complex in Thailand,
which was inscribed on the UNESCO World Heritage List in 2021. While the
site was recognized for its biodiversity and ecological value, serious concerns
were raised regarding the treatment of the Indigenous Karen communities who
have lived in the area for generations.” Reports by UN experts and civil society
organizations referred to allegations of forced evictions, destruction of homes,
and the absence of Free, Prior and Informed Consent (FPIC) from the Karen

3 BLAKE, J.: Cultural Heritage and Human Rights. In: FRANCIONI, F. - VRDOLJAK,
A. F. (eds.): The Oxford Handbook of International Cultural Heritage Law. Oxford:
Oxford University Press, 2020, s. 1022. ISBN 978-0-19-885987-1.s 173—174.

4 INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL
RIGHTS [online]. New York: United Nations, 1966 [cit. 2026-03-17]. Dostupné na
internete: https://www.ohchr.org/en/instruments-mechanisms/instruments/international-
covenant-economic-social-and-cultural-rights

3 Garayova, L. (2024). The practice of children’s rights protection in Africa. In A. Raisz
(Ed.), Children’s rights in regional human rights systems (pp. 267-290). Central
European Academic Publishing. https://doi.org/10.71009/2024/ar.crirhrs 12

¢ COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS: General
Comment No. 21: Right of Everyone to Take Part in Cultural Life (Art. 15, para. 1(a), of
the International Covenant on Economic, Social and Cultural Rights) [online]. Geneva:
United  Nations, 2009 [cit. 2026-03-14]. Dostupné  na  internete:
https://www.refworld.org/docid/4ed35bae2.html.

7 KOPCOVA, R. Princip ochrany Zivotného prostredia v hospodarskej sitazi. In: 20
rokov v Eurdpskej unii z pohladu prdava a éra udrzatelnosti. KoSice: Pravnicka fakulta
UPJS, 2024. 5. 71- 83.
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communities.® Scholars have increasingly pointed to structural problems within
international heritage governance. Alisa Santikarn argues that global heritage
systems often reproduce what is known as the Authorized Heritage Discourse
(AHD). This approach tends to prioritize scientific, ecological, or state-defined
values while overlooking the cultural practices and knowledge of local
communities. In the case of Kaeng Krachan, Indigenous ways of life and
traditional ecological knowledge were largely excluded from the heritage
narrative, illustrating how dominant heritage frameworks may marginalize
certain communities.” These tensions demonstrate that cultural heritage cannot
be understood solely as a technical or conservation issue. Rather, it is closely
connected to questions of cultural identity, participation, and justice. As Blake
emphasizes, heritage should be viewed as a living and evolving reality shaped
by the communities that sustain it, rather than as a fixed category defined
exclusively by states or international institutions.!® In this context, cultural
expertise becomes particularly important, as it can help legal and heritage
institutions better understand the cultural practices, traditions, and knowledge
systems of Indigenous communities.

The article argues that the Kaeng Krachan case illustrates the complex
relationship between cultural heritage protection and human rights. It
demonstrates that heritage protection frameworks may reinforce existing power
imbalances when Indigenous communities are excluded from decision-making
processes. By examining the Kaeng Krachan case and comparing it with the
governance model of Kakadu National Park in Australia, the article shows that

8 SANTIKARN, A.: “World Heritage, Blood Heritage”: The Kaeng Krachan Forest
Complex and the Impact of World Heritage on Indigenous Rights. In: International
Journal of Cultural Property, ro¢. 31, 2024, ¢ 3, s. 316-337.
doi:10.1017/S0940739125000037.

® SANTIKARN, A.: “World Heritage, Blood Heritage”: The Kaeng Krachan Forest
Complex and the Impact of World Heritage on Indigenous Rights. In: International
Journal of Cultural Property, ro¢. 31, 2024, ¢ 3, s. 316-337.
doi:10.1017/50940739125000037. 136-138.

19 BLAKE, J.: Cultural Heritage and Human Rights. In: FRANCIONI, F. - VRDOLJAK,
A. F. (eds.): The Oxford Handbook of International Cultural Heritage Law. Oxford:
Oxford University Press, 2020, s. 1022. ISBN 978-0-19-885987-1. 178-180.
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meaningful participation of Indigenous communities is essential for rights-based
heritage governance.

Theoretical and Legal Framework

The relationship between cultural heritage and human rights is firmly grounded
in international law and scholarly interpretation. A key starting point is Article
15(1)(a) of the International Covenant on Economic, Social and Cultural Rights
(ICESCR), which recognizes the right of everyone to take part in cultural life.!!
The Committee on Economic, Social and Cultural Rights has clarified that this
right includes the ability to access, enjoy, and contribute to cultural heritage in
all its forms. '2Cultural heritage therefore cannot be understood merely as a
benefit granted by the state; rather, it constitutes a human right that requires legal
protection.

Janet Blake highlights that cultural heritage is closely connected to a wide range
of human rights, including civil, political, economic, social, and cultural rights. '3
The protection of heritage is therefore linked to the ability of communities to

' INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL
RIGHTS [online]. New York: United Nations, 1966 [cit. 2026-03-17]. Dostupné na
internete: https://www.ohchr.org/en/instruments-mechanisms/instruments/international-
covenant-economic-social-and-cultural-rights

2. COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS: General
Comment No. 21: Right of Everyone to Take Part in Cultural Life (Art. 15, para. 1(a), of
the International Covenant on Economic, Social and Cultural Rights) [online]. Geneva:
United  Nations, 2009 [cit. 2026-03-14]. Dostupné na  internete:
https://www.refworld.org/docid/4ed35bae2.html.

3 BLAKE, J.: Cultural Heritage and Human Rights. In: FRANCIONI, F. - VRDOLJAK,
A. F. (eds.): The Oxford Handbook of International Cultural Heritage Law. Oxford:
Oxford University Press, 2020, s. 1022. ISBN 978-0-19-885987-1. 173-174.
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maintain their identity, traditions, and relationships with land and environment.
This perspective reflects an important shift in international heritage governance,
moving from a monument-centred approach towards a more people-centred
understanding of heritage that recognizes living traditions and everyday cultural
practices. Nevertheless, tensions may arise when heritage is defined primarily
through state or institutional perspectives. Scholars have described this
phenomenon through the concept of Authorized Heritage Discourse (AHD).
This dominant approach tends to prioritize scientific value, aesthetic criteria, or
physical conservation while overlooking local knowledge systems and cultural
meanings attached to heritage.'* In the case of the Kaeng Krachan Forest
Complex, this framework contributed to the exclusion of the Karen
community’s traditions and spiritual relationship with the land. These tensions
are also reflected in the implementation of the UNESCO World Heritage
Convention (1972). In practice, nominations are typically prepared by states and
therefore often reflect national priorities rather than the perspectives of local or
Indigenous communities. Although the Convention encourages community
involvement, it does not establish binding obligations requiring states to obtain
Free, Prior and Informed Consent (FPIC). This principle, which is recognized in
Article 32 of the United Nations Declaration on the Rights of Indigenous
Peoples (UNDRIP), requires states to consult and cooperate in good faith with
Indigenous peoples before adopting measures that affect their lands, territories,
or cultural heritage.!® In this context, the concept of cultural expertise becomes
particularly important. As Santikarn demonstrates, when legal and heritage
institutions fail to engage with Indigenous knowledge and lived experiences,
conservation policies may misrepresent or marginalize local cultural practices.'¢
Cultural expertise whether provided by anthropologists, historians, or
community representatives can help decision-makers interpret legal norms in

14 SANTIKARN, A.: Rights to Heritage and the Environment in Thailand: A Case Study
of the Kaeng Krachan Forest Complex. In: JONGIL, K. — MINJAE, Z. (ed.): Asia’s
Heritage Trend. London: Routledge, 2023, s. 322. ISBN 978-1-003-39676-5.136—137.
I35 UNITED NATIONS DECLARATION ON THE RIGHTS OF INDIGENOUS
PEOPLES [online]. New York: United Nations, 2007 [cit. 2026-03-14]. Dostupné na
internete: https://www.un.org/esa/socdev/unpfii/documents/DRIPS en.pdf

16 SANTIKARN, A.: Rights to Heritage and the Environment in Thailand: A Case Study
of the Kaeng Krachan Forest Complex. In: JONGIL, K. — MINJAE, Z. (ed.): Asia’s
Heritage Trend. London: Routledge, 2023, s. 322. ISBN 978-1-003-39676-5. 136-138.
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ways that respect cultural diversity and avoid the erasure of intangible heritage.
Blake similarly emphasizes that heritage should be understood as a living and
evolving cultural process rather than a fixed category defined exclusively by
state institutions.!” For this reason, heritage protection frameworks must be
grounded in human rights principles. This requires the meaningful participation
of local communities, respect for diverse cultural knowledge systems, and
procedural safeguards such as Free, Prior and Informed Consent. Only under
these conditions can heritage governance promote cultural justice rather than
reinforcing existing inequalities.

The Kaeng Krachan Forest Complex

The inscription of the Kaeng Krachan Forest Complex on the UNESCO World
Heritage List in 2021 provides an important case for examining the relationship
between cultural heritage governance and human rights. The site was
internationally recognized for its exceptional biodiversity and ecological value,
including habitats for endangered species such as the Asian elephant and the
tiger. At the same time, however, the nomination process drew significant
criticism due to the treatment of the Indigenous Karen communities living in the
area. These communities have inhabited the forest for generations and maintain
cultural traditions and livelihoods closely connected to the surrounding
environment. Scholars have argued that the nomination process reflected a
conservation framework shaped by what has been described as the Authorized
Heritage Discourse (AHD). This dominant heritage paradigm tends to prioritize
scientific, ecological, and state-approved values while marginalizing local
knowledge systems and cultural practices. As Santikarn explains, the everyday
practices of Karen communities, such as rotational farming, seasonal mobility,
and spiritual rituals connected to the forest, were often portrayed as
environmentally harmful rather than recognized as part of their cultural

17 BLAKE, J.: Cultural Heritage and Human Rights. In: FRANCIONI, F. — VRDOLJAK,
A. F. (eds.): The Oxford Handbook of International Cultural Heritage Law. Oxford:
Oxford University Press, 2020, s. 1022. ISBN 978-0-19-885987-1. 178-180.
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heritage.!® The tensions surrounding the nomination of the Kaeng Krachan
Forest Complex were evident throughout the World Heritage evaluation
process. Thailand first submitted the nomination in 2014, but the World Heritage
Committee repeatedly referred the proposal back to the State Party in 2015,
2016, and 2019 due to unresolved concerns regarding the rights and livelihoods
of Karen communities living within the park. The Committee specifically
requested Thailand to address these concerns and to ensure that the nomination
process was consistent with the principle of Free, Prior and Informed Consent
(FPIC)."” These concerns were also reflected in the technical evaluation
conducted by the International Union for Conservation of Nature (IUCN), the
advisory body responsible for assessing natural heritage nominations under the
World Heritage Convention. In its 2021 evaluation report, [UCN recommended
that the nomination be deferred, concluding that the property had not yet
demonstrated full compliance with the requirements of the World Heritage
Convention and that concerns regarding Karen communities had not been
adequately resolved.?’ The IUCN evaluation further emphasized that the
nomination process had not yet achieved a consensus of support among affected
communities consistent with the principle of free, prior and informed consent.
The report also noted ongoing communications from United Nations Special
Rapporteurs and other human rights mandate holders raising concerns regarding
the treatment of Indigenous communities in the area.?! These communications
highlighted allegations of forced evictions, restrictions on traditional land use,
and broader concerns about the protection of Indigenous cultural rights. During
this period, tensions between the Thai authorities and Karen communities
intensified. Reports documented forced evictions and the destruction of homes
belonging to Karen villagers living within the park boundaries. One of the most
widely known cases is that of Porlajee “Billy” Rakchongcharoen, a Karen

18 SANTIKARN, A.: Rights to Heritage and the Environment in Thailand: A Case Study
of the Kaeng Krachan Forest Complex. In: JONGIL, K. — MINJAE, Z. (ed.): Asia’s
Heritage Trend. London: Routledge, 2023, s. 322. ISBN 978-1-003-39676-5.136—138.
19 UNESCO World Heritage Committee, Decision 39 COM 8B.5; Decision 40 COM
8B.11; Decision 43 COM 8B.5.

20 INTERNATIONAL UNION FOR CONSERVATION OF NATURE (IUCN): World
Heritage Nomination — IUCN Technical Evaluation: Kaeng Krachan Forest Complex
(Thailand) [online]. Gland: TUCN, 2021 [cit. 2026-03-14]. Dostupné na internete:
https://whe.unesco.org/document/189198

21'ibid 10-11.
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environmental activist who disappeared in 2014 while advocating for
Indigenous land rights in Kaeng Krachan National Park. His disappearance has
become a powerful symbol of the risks faced by Indigenous activists defending
their environmental and cultural rights.?? Despite these concerns, the World
Heritage Committee ultimately decided to inscribe the Kaeng Krachan Forest
Complex on the World Heritage List in 2021. Santikarn criticizes this decision
as an example of how international heritage institutions may unintentionally
reinforce state authority over contested territories. In her analysis, World
Heritage status can become a mechanism through which governments legitimize
territorial control while sidelining the cultural rights of Indigenous
communities.”> For the Karen communities, the Kaeng Krachan forest
represents far more than a place of residence. Their relationship with the
landscape forms part of their intangible cultural heritage, including the
transmission of ecological knowledge across generations, spiritual relationships
with specific locations, and community-based systems for managing natural
resources. However, the Thai legal system does not formally recognize
Indigenous peoples as a distinct legal category, which significantly weakens the
ability of Karen communities to defend their cultural and land rights within
domestic legal frameworks.?* The Kaeng Krachan case therefore illustrates a
broader structural tension within international heritage governance. Although
the World Heritage system aims to promote universal values and protect sites of
global significance, in practice it often privileges state authority over the rights
of local communities. The absence of enforceable safeguards, for example
binding requirements for Free, Prior and Informed Consent, which means that
heritage protection frameworks may inadvertently reproduce existing
inequalities. Without stronger protections for Indigenous participation and
rights, heritage conservation risks becoming a mechanism of exclusion rather
than a tool for safeguarding cultural heritage.

22 SANTIKARN, A.: Rights to Heritage and the Environment in Thailand: A Case Study
of the Kaeng Krachan Forest Complex. In: JONGIL, K. — MINJAE, Z. (ed.): Asia’s
Heritage Trend. London: Routledge, 2023, s. 322. ISBN 978-1-003-39676-5. 139-141.
23 SANTIKARN, A.: Rights to Heritage and the Environment in Thailand: A Case Study
of the Kaeng Krachan Forest Complex. In: JONGIL, K. — MINJAE, Z. (ed.): Asia’s
Heritage Trend. London: Routledge, 2023, s. 322. ISBN 978-1-003-39676-5. 141

24 SANTIKARN, A.: Rights to Heritage and the Environment in Thailand: A Case Study
of the Kaeng Krachan Forest Complex. In: JONGIL, K. — MINJAE, Z. (ed.): Asia’s
Heritage Trend. London: Routledge, 2023, s. 322. ISBN 978-1-003-39676-5. 135-136
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Kakadu National Park and the Limits of World Heritage Governance

The global system of World Heritage protection contains a persistent tension.
On the one hand, it seeks to preserve sites regarded as valuable to humanity as
a whole. On the other hand, the practical implementation of heritage governance
may either support or marginalize the local and Indigenous communities whose
lives are most closely tied to those places. This tension becomes particularly
visible when comparing the Kaeng Krachan Forest Complex in Thailand with
Kakadu National Park in Australia. The two sites Illustrate sharply contrasting
models of heritage governance: one characterized by exclusion and conflict, the
other by joint management and Indigenous participation. This contrast can also
be understood through the theoretical framework advanced by Janet Blake.
Blake argues that cultural heritage should not be understood solely as an object
of preservation, but as something closely connected to cultural identity,
community life, and human dignity. She also emphasizes that participatory
approaches are important for democratizing heritage practice and for developing
a more human-rights-based model of heritage governance, even though
international heritage law often remains constrained by state sovereignty.?
From this perspective, the comparison between Kakadu and Kaeng Krachan is
not only factual but also conceptual: Kakadu reflects a more participatory and
community-oriented model of heritage management, whereas Kaeng Krachan
reveals the limits of a predominantly state-driven framework. In the case of
Kakadu National Park, heritage governance is structured around a more
inclusive and rights-based framework. As Marshall and others explain, since the
establishment of the park in 1979, Kakadu has operated through a joint
management arrangement based on a 99-year lease between Aboriginal
landowners and the Commonwealth Government of Australia.?® This framework

2 BLAKE, J.: Cultural Heritage and Human Rights. In: FRANCIONI, F. - VRDOLJAK,
A. F. (eds.): The Oxford Handbook of International Cultural Heritage Law. Oxford:
Oxford University Press, 2020, s. 1022. ISBN 978-0-19-885987-1. 178-180.

26 MARSHALL, M. et al.: Looking After the Rock Art of Kakadu National Park,
Australia. In: Studies in Conservation: Taylor&Francis. 2022, [cit. 2026-03-14]
Dostupne na: DOI:10.1080/00393630.2022.2066321. s. 156—165
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not only recognizes Indigenous land rights, but also ensures that Traditional
Owners play a meaningful role in conservation and management decisions. A
central aspect of this model is the treatment of bim (rock art) as part of a living
cultural landscape rather than merely as an archaeological or aesthetic object.
The Bininj/Mungguy communities are actively involved in documenting,
maintaining, and interpreting this heritage, while also transmitting related
knowledge across generations. Marshall et al emphasize that the guiding
principle of Kakadu’s heritage governance is that “culture is boss”, meaning that
Indigenous cultural authority shapes conservation practice, while scientific
methods play a secondary and supportive role.?” In this respect, Kakadu offers a
practical example of a community-based model of heritage governance in which
Indigenous knowledge is treated as central rather than peripheral. By contrast,
the Kaeng Krachan Forest Complex reveals the limitations of a heritage
governance model driven primarily by the state. As discussed above, the Karen
communities living in the area were not granted Free, Prior and Informed
Consent (FPIC) during the World Heritage nomination process. Instead, the
nomination unfolded against a background of forced evictions, restrictions on
traditional land use, and the destruction of Karen homes.?® These concerns were
raised not only by scholars and civil society organizations, but also by United
Nations human rights experts and by the [UCN in its technical evaluation of the
nomination.?” The contrast between the two sites is therefore not simply
procedural, but conceptual. In Kakadu, Indigenous cultural practices are
recognized as an integral part of the site’s value and management. In Kaeng
Krachan, Karen traditions such as rotational farming, spiritual practices, and
seasonal movement were instead framed as threats to conservation. Santikarn
argues that this reflects the operation of an Authorized Heritage Discourse, in
which ecological and state-defined values are privileged over Indigenous
understandings of land and heritage.’® The result is that World Heritage

27 ibid 159.

28 SANTIKARN, A.: Rights to Heritage and the Environment in Thailand: A Case Study
of the Kaeng Krachan Forest Complex. In: JONGIL, K. — MINJAE, Z. (ed.): Asia’s
Heritage Trend. London: Routledge, 2023, s. 322. ISBN 978-1-003-39676-5. 136-141.
2 International Union for Conservation of Nature (IUCN), World Heritage Nomination
— IUCN Technical Evaluation: Kaeng Krachan Forest Complex (Thailand) ID No 1461
Rev (May 2021) 5, 10-11.

30 SANTIKARN, A.: Rights to Heritage and the Environment in Thailand: A Case Study
of the Kaeng Krachan Forest Complex. In: JONGIL, K. — MINJAE, Z. (ed.): Asia’s
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inscription in the Thai case reinforced state control over territory rather than
promoting inclusive protection of heritage. This comparison highlights a
broader point about the relationship between cultural heritage and human rights.
The participation of Indigenous communities is not merely a procedural addition
to heritage governance; it is central to the legitimacy and sustainability of
conservation itself. Kakadu demonstrates that heritage governance can be
structured around Indigenous leadership, intergenerational knowledge
transmission, and shared stewardship. Kaeng Krachan, by contrast, shows how
the language of universal heritage may obscure unresolved human rights
violations when local communities are excluded from decision-making. The
comparison therefore supports the argument that human-rights-based heritage
governance requires more than formal recognition of a site’s value. It requires
institutional structures capable of respecting Indigenous authority, cultural
continuity, and meaningful participation.

Conclusion

The case of the Kaeng Krachan Forest Complex illustrates the continuing
difficulty of reconciling cultural heritage protection with human rights,
particularly in contexts involving Indigenous communities. Although the
inscription of the site on the UNESCO World Heritage List in 2021 was
presented as a success for conservation, it also exposed the extent to which the
cultural rights, land security, and participation of the Karen communities were
marginalized throughout the nomination process.?! As the legal and theoretical

Heritage Trend. London: Routledge, 2023, s. 322. ISBN 978-1-003-39676-5. 136138,
141.

3 SANTIKARN, A.: Rights to Heritage and the Environment in Thailand: A Case Study
of the Kaeng Krachan Forest Complex. In: JONGIL, K. — MINJAE, Z. (ed.): Asia’s
Heritage Trend. London: Routledge, 2023, s. 322. ISBN 978-1-003-39676-5. 136-141;
INTERNATIONAL UNION FOR CONSERVATION OF NATURE (IUCN): World
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framework of this article has shown, international instruments such as the
International Covenant on Economic, Social and Cultural Rights, the United
Nations Declaration on the Rights of Indigenous Peoples, and the World
Heritage Convention provide an important basis for understanding cultural
heritage as closely connected to human dignity, cultural identity, and the right
to participate in cultural life.>? Yet the Kaeng Krachan case demonstrates that
the existence of legal standards alone is not sufficient. Unless they are
implemented through genuinely participatory and rights-based processes,
heritage governance may reinforce rather than remedy existing inequalities. The
case also confirms the broader critique advanced by Santikarn, namely that the
Authorized Heritage Discourse embedded in international heritage governance
may privilege ecological or state-defined values over the lived experiences,
cultural traditions, and spiritual relationships of Indigenous communities.?* In
this respect, Kaeng Krachan shows how the language of universal heritage can
be mobilized in ways that legitimize exclusion while obscuring unresolved
human rights concerns. By contrast, the comparison with Kakadu National Park
demonstrates that an alternative model is possible. Kakadu reflects a form of
heritage governance grounded in joint management, recognition of Indigenous
cultural authority, and the active transmission of knowledge across
generations.>* The comparison therefore reinforces the central argument of this
article: the protection of cultural heritage cannot be separated from the

Heritage Nomination — [UCN Technical Evaluation: Kaeng Krachan Forest Complex
(Thailand) [online]. Gland: TUCN, 2021. [cit. 2026-03-14]. Dostupné na internete:
https://whc.unesco.org/document/189198 10-11.

32 BLAKE, J.: Cultural Heritage and Human Rights. In: FRANCIONI, F. - VRDOLJAK,
A. F. (eds.): The Oxford Handbook of International Cultural Heritage Law. Oxford:
Oxford University Press, 2020, s. 1022. ISBN 978-0-19-885987-1. 173—174.; Committee
on Economic, Social and Cultural Rights, General Comment No 21: Right of Everyone
to Take Part in Cultural Life (Art 15(1)(a) ICESCR) (21 December 2009) UN Doc
E/C.12/GC/21; United Nations Declaration on the Rights of Indigenous Peoples (adopted
13 September 2007) UNGA Res 61/295.

33 SANTIKARN, A.: Rights to Heritage and the Environment in Thailand: A Case Study
of the Kaeng Krachan Forest Complex. In: JONGIL, K. — MINJAE, Z. (ed.): Asia’s
Heritage Trend. London: Routledge, 2023, s. 322. ISBN 978-1-003-39676-5. 136—138,
141.

3 MARSHALL, M. et al.: Looking After the Rock Art of Kakadu National Park,
Australia. In: Studies in Conservation: Taylor&Francis. 2022, [cit. 2026-03-14]
Dostupne na: DOI:10.1080/00393630.2022.2066321. s. 156—159.
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protection of human rights. If heritage governance is to be both legitimate and
sustainable, it must move beyond symbolic recognition and incorporate
meaningful participation, Free, Prior and Informed Consent, and respect for
Indigenous knowledge systems. Heritage protection should not come at the
expense of the communities who sustain that heritage in everyday life. The
Kaeng Krachan case ultimately shows that heritage protection without human
rights protection is not only incomplete, but potentially harmful.?
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NEUCINNA TERAPIA Z PRAVNEHO
HEADISKA. MATERIALNE A PROCESNE
OTAZKY.

FUTILE THERAPY FROM A LEGAL POINT OF
VIEW. MATERIAL AND PROCEDURAL ISSUES.

Michat Andrzej Wawrzynczak'

Abstrakt

Tato §tudia sa zaobera témou zbytocnej terapie z pravneho hl'adiska. Hoci
rozhodnutia o pokraovani lie¢by su predovsetkym medicinske, musia byt v
sulade s pravnymi predpismi a reSpektovat’ l'udské prava podl'a EKLP. Praca
skima konceptudlny ramec zbytoCnej terapie, urCuje subjekty opravnené ju
ukonéit a popisuje povinnosti lekdrov v suvislosti s jej pokracovanim.
Poukazuje aj na hlavné praktické vyzvy v tejto oblasti. Dolezitost’ a aktualnost’
témy st zdoéraznené najmé pre medicinsku akademickt komunitu.

Krlucové slova:

Zbytocna terapia; zdkladné prava; trestné konanie; medicinske trestné pravo
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This study addresses futile therapy from a legal perspective. While decisions on
continuing treatment are primarily medical, they must comply with legal
provisions and respect human rights as set out in the ECHR. The paper examines
the conceptual framework of futile therapy, identifies the entities authorized to
withdraw it, and outlines physicians’ obligations regarding its continuation. Key
practical challenges in this area are highlighted. The topic’s relevance and
significance are underscored, particularly for the medical academic community.

Keywords: Futile therapy; fundamental rights; criminal procedure; medical
criminal law

Introduction

The present paper will focus on issues related to the end of life. In particular, we
will discuss the issue of so-called futile treatment, which—though somewhat
overlooked—is a common occurrence in healthcare systems. It is particularly
important in the context of palliative care and treatment in anesthesiology,
oncology, and intensive care units. Typically, futile treatment involves reaching
a rather specific point at the intersection of medical knowledge, economic
calculations of treatment costs, the patient’s will and well-being, and the
realization of the right to life and a dignified death. Below, we present selected
yet key aspects related to futile treatment, doubts regarding who is authorized to
make decisions in this matter, and the practical challenges facing all parties
involved in this process.

Futile therapy. Definitions and issues

Futile therapy is an extremely complex issue. Even from a medical perspective,
the decision made does not always appear straightforward. In American
scholarship, it is indicated that the term medical futility refers to interventions
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that are unlikely to produce any significant benefit for the patient?. Another
definition states that a medical act is futile if (based on empirical data) the
desired outcome, although possible, is overwhelmingly improbable’. According
to Bernat, medical futility means that the desired outcome that a therapy will
benefit a patient will not occur, based on the best available evidence®.
Schneiderman et al. distinguish it further, explaining futility through two notions
— high improbability and concept of systematic success, which implicate that in
order to deem therapy medically futile, positive result of a treatment must be,
statistically speaking, must be very low, yet through placing it in the systemic
variable it implicates that any successful treatment must be explainable and
predictably repeatable’.

Even in older medical literature, there is recognition of distinguishing the nature
of a given therapy by applying quantitative and qualitative criteria. In the context
of futile therapy, Schneiderman et al. present this issue as improbability or
unlikelihood of an event happening, an expression that is quasi-numeric, or to
the quality of the event that treatment would produce (respectively)®. In the more
recent literature these notions were somewhat modified, with authors proposing
such tems as Medically Non-Beneficial and Potentially ~ Medically
Inappropriate’. In addition to qualitative and quantitative criteria, Pferdehirt and
Hernandez operate the concept of physiological futility, which occurs when the
medical intervention is not capable of producing the desired effects and/or

2 Nancy S. Jecker, “Medical Futility | UW Department of Bioethics & Humanities,”
accessed March 29, 2026, https://depts.washington.edu/bhdept/ethics-
medicine/bioethics-topics/detail/65.

3 Lawrence Schneiderman et al., “Medical Futility: Its Meaning and Ethical
Implications,”  Annals  of Internal Medicine 112 (July 1990): 951,
https://doi.org/10.7326/0003-4819-112-12-949.

4 James L. Bernat, “Medical Futility: Definition, Determination, and Disputes in Critical
Care,” Neurocritical Care 2, no. 2 (2005): 199, https://doi.org/10.1385/NCC:2:2:198.

3 Schneiderman et al., “Medical Futility,” 951.

6 Schneiderman et al., “Medical Futility,” 951.

7 Ryan Pferdehirt and Marissa Hernandez, “Three Definitions of Medical Futility And
How to Balance Them,” Center for Practical Bioethics, November 7, 2023,
https://www.practicalbioethics.org/whats-new/three-definitions-of-medical-futility-and-
how-to-balance-them/.
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benefits®. Nickson refers to futility as another tri-definitional concept:
psychologic futility (described above), benefit-centered futility, which is a
quantitative metric relying on defined number of failed attempts or a qualitative
component, where the patient’s resulting quality of life falls well below the
threshold considered minimal by general professional judgment, and lastly,
operationalising futility, which is understood as treatment that is so unlikely to
succeed that it is considered as not worth the cost’. American Thoracic Society
defines futile therapy as such intervention which simply cannot accomplish the
intended physiologic goal'®. ATS further clarifies, that treatments that have at
least some chance of accomplishing the effect sought by the patient, but
clinicians believe that competing ethical considerations justify not providing
them shall be defined as potentially inappropriate, rather than futile'!. Jecker
regards quantitative futility as a concept which is defined by the exceedingly
poor likelihood that an intervention will benefit the patient and qualitative
futility as a concept in which the quality of benefit an intervention will produce
is exceedingly poor'?. According to Ardagh, an intervention is futile when there
is no benefit to the patient'>. Mohindra presents a variety of definitions, but let’s
just pick one - the treatment can be regarded as futile only if it is neither
beneficial nor detrimental—that is, the likely net benefit gain is zero'*. Hence,
we can clearly see that, although there is a core concept — defining futility based

8 Pferdehirt and Hernandez, “Three Definitions of Medical Futility And How to Balance
Them”; Chris Nickson, “Medical Futility,” Life in the Fast Lane * LITFL, January 30,
2019, https://litfl.com/medical-futility/.

9 Nickson, “Medical Futility.”

10 Gabriel T. Bosslet et al., “An Official ATS/AACN/ACCP/ESICM/SCCM Policy
Statement: Responding to Requests for Potentially Inappropriate Treatments in Intensive
Care Units,” American Journal of Respiratory and Critical Care Medicine 191, no. 11
(2015): 1318-30, https://doi.org/10.1164/rccm.201505-0924ST.

1 Bosslet et al., “An Official ATS/AACN/ACCP/ESICM/SCCM Policy Statement.”

12 Jecker, “Medical Futility | UW Department of Bioethics & Humanities.”

13 Mike Ardagh, “Utility Rather than Futility in Emergency Medicine,” Emergency
Medicine Australasia 23, no. 5 (2011): 530, https:/doi.org/10.1111/j.1742-
6723.2011.01488.x.

14 R. K. Mohindra, “Medical Futility: A Conceptual Model,” Journal of Medical Ethics
33, no. 2 (2007): 73, https://doi.org/10.1136/jme.2006.016121.



Michat Wawrzynczak | 73

on the impact (outcome) of treatment for the patient — there is no consensus on
the definition of medical futility.

Mohindra goes even further in his assessment of the matter. He reflects on the
duty of care that rests with the physician when a treatment is deemed futile.
Futility is thus tied to a specific goal, relative to which an intervention is
considered futile. Following Spritz'*>, Mohindra describes a situation in which
even though a treatment (blood transfusion) was futile in relation to the goal of
preventing patient from dying in the near future, it was proficient in relation to
the goal of prolonging life in short time'®. Such a success, even if it only results
in just temporary — yet important for the patient — prolongation of life, means
that therapy cannot be deemed futile.

Who is(not) to suffer? Potential groups of interest

The above medical context is complemented by the specific situations in which
decisions about futile therapy are made. There are several patient groups for
whom futile therapy may not be applied. We will discuss only some of these
groups, applying a certain generalization, since it is possible to create many
variants that distinguish individual patient groups. Our focus will be on the most
general categories, which will allow for a structured understanding of the issue
from the perspective of legal regulations.

The first group comprises terminally ill adults whose clinical condition requires
immediate, invasive medical intervention, such as cardiopulmonary
resuscitation, extracorporeal respiratory support, extracorporeal liver support, or
parenteral nutrition. Within this group, patients may be conscious and legally
competent to make decisions or unconscious and lacking the legal capacity to
make decisions.

15 Norton Spritz, “Physicians and Medical Futility: Experience in the Setting of General
Medical Care,” in Medical Futility: And the Evaluation of Life-Sustaining Interventions,
ed. Howard D. Zucker and Marjorie B. Zucker (Cambridge University Press, 1997),
https://doi.org/10.1017/CB0O9780511530227.006.

16 Mohindra, “Medical Futility,” 74.
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The second group consists of terminally ill adults whose condition does not
require immediate intervention but necessitates an invasive response. Again,
patients in this group may be conscious or unconscious.

The third group consists of terminally ill patients who do not require invasive
procedures, such as extracorporeal lung support or surgery, but who still need
interventions, such as antibiotic therapy. In this group, patients may be either
conscious or unconscious.

Finally, within each group, patients can be categorized by age. Usually, a
patient's age — whether they are a minor, middle-aged, or elderly — does not
significantly affect the projected outcome of futile therapy. However, the ethical
and moral implications are considerable. The issue of decision-making capacity
differs markedly between conscious, legally competent adult patients and
conscious children. The former have full authority over their therapy under the
law, while the latter cannot make decisions for themselves under Polish law. The
situation becomes more complex when dealing with unconscious patients or
those otherwise incapable of making decisions about their treatment. In the case
of unconscious children, the only variable is essentially the inability to consider
the child-patient's wishes in the parental decision-making process, which may
currently be entirely disconnected from the child's perspective.

Regarding the aforementioned patient group, a determination is made regarding
the acknowledgment of therapy as futile. This predicament is further
exacerbated by the fact that the metaphorical scale in question possesses a
greater number of arms than the archetypal two. On one side, there is a weighing
of the patient's right to life (or to a dignified death) against the physician's ethical
obligations. In another arm, economic interests (of the patient or their family,
the hospital, or the healthcare system/state) are balanced with the patient's right
to life and the physician's ethical duty. In another sense, the ethical duties of the
physician are considered to be inextricably linked to the positive obligations of
the state. The state is obligated to establish legal provisions that allow for the
exercise of rights concerning decisions about one's own life and death, as well
as privacy. These are merely fragments of a multifaceted puzzle; nevertheless,
they facilitate the identification of the fundamental relationships within the
analyzed issue.
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Legal and statistical analysis of futile therapy and its normative
surroundings

The focal point of this inquiry will be the Polish legal system, a decision
influenced by the dearth of extant formal regulations within this domain. The
prevailing consensus is that the Code of Medical Ethics is the primary source of
guidance on the subject of futile therapy. However, it is important to note that
the Code does not carry the weight of a universally binding legal provision.
Indeed, it is an ethical norm, a form of directive for conduct issued by physicians
to physicians. In order to provide a comprehensive overview, the following
citation is employed:

Article 33

A physician is not obliged to initiate or continue resuscitation in patients who
are in a terminal condition.

The decision to discontinue resuscitation rests with the physician or a team of
physicians and is based on a negative assessment of the chances of successful
treatment.

A physician must not apply futile therapy. The decision to recognize a therapy
as futile belongs to the treating team and should, as far as possible, take into
account the patient’s will.

Article 33 of the Code of Medical Ethics is directly related to the content of
Article 31, which reads as follows:

A physician should make every effort to ensure that a patient receives humane
terminal care and dignified conditions of dying. The physician should, until the
very end, alleviate the suffering of patients in terminal conditions and maintain,
as far as possible, the highest possible quality of life at its end.

The aforementioned amendments to the Polish Code of Medical Ethics are a
consequence of the high-profile case from 2024. In a particular medical facility,
a physician of foreign origin did not commence cardiopulmonary resuscitation
(CPR) for an octogenarian patient who was in a profoundly critical condition
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due to extensive ischemia of the abdominal organs!’. He was subsequently
placed in pre-trial detention, and a group of over two thousand physicians and
nurses addressed the Minister of Justice Prosecutor General in a letter, voicing
their concerns regarding the potential imposition of murder charges in cases
involving the withdrawal or withholding of futile therapy. In the media, a
member of the board of the Polish Society of Anaesthesiology and Intensive
Therapy stated that "decisions to withdraw from persistent (futile) therapy are
made continuously in our practice; we are guided by the patient's best interests
and respect for their right to a dignified death and the alleviation of suffering."'3.
Furthermore, it should be noted that a considerable proportion of medical
professionals did not concur with this viewpoint. In fact, a number of them
expressed their belief that the physician's actions were in fact negligent, thereby
aiding the case to the instigate murder charges.

The aforementioned evidence clearly illustrates how tenuous the line is between
legal and illegal (in)action. It is precisely in this operational sphere of physicians'
activities that misunderstandings arise regarding the nature of the decisions they
are making. The rationales for withholding or withdrawing futile therapy are
often analogous. The medical literature indicates that the decision to withhold
futile treatment from a patient belongs to the physician'® or must be made by
physicians?®. On the one hand, medical professionals are informed that the
ethical responsibilities they bear could result in adverse legal ramifications,

17 “Lekarz z Ukrainy z zarzutem zabdjstwa pacjenta. Znani profesorowie: to bylo
odstgpienie od terapii daremnej,” www.rynekzdrowia.pl, May 18, 2024,
https://www.rynekzdrowia.pl/Prawo/Lekarz-z-Ukrainy-z-zarzutem-zabojstwa-pacjenta-

Znani-profesorowie-to-bylo-odstapienie-od-terapii-daremne;j,258716,2.html.

18 www.rynekzdrowia.pl, “Lekarz z Ukrainy z zarzutem zabojstwa pacjenta. Znani
profesorowie.”

19 Andrzej Kiibler, et al., Guidelines Regarding the Ineffective Maintenance of Organ
Functions (Futile Therapy) in ICU Patients Incapable of Giving Informed Statements of
Will, n.d., 4, https://doi.org/10.5603/AI1T.2014.0038.

20 Maria Damps et al., “Limiting Futile Therapy as Part of End-of-Life Care in Intensive
Care Units,” Anaesthesiology Intensive Therapy 54, no. 3 (2022): 279-84,
https://doi.org/10.5114/ait.2022.119124; Maria Damps et al., “Futile Therapy Protocols:

A 3-Year Review of the Implementation of Polish Guidelines on Ineffective Organ
Function Maintenance in Pediatric Intensive Care Unit—A Pilot Study,” BMC Palliative
Care 24, no. 1 (2025): 114, https://doi.org/10.1186/s12904-025-01756-9.
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specifically the acknowledgment of futile therapy as a form of medical
malpractice which may result in criminal liability?!.

On the one hand, physicians are informed that the ethical duties imposed on
them may result in unfavorable legal consequences, such as the
acknowledgment of futile therapy as a medical error. However, Tuleya's
discourse does not elaborate on the consequences he anticipates. In contrast, the
provisions delineated within the Polish Criminal Code offer a more explicit
framework for understanding the potential repercussions. The classification of
futile therapy as a criminal act under any provision of the Polish Criminal Code
is challenging, with one exception: Article 192 § 1 pertains to the issue of
performing a medical procedure without the patient's consent. It is evident that
the criteria for criminal culpability are only satisfied in such circumstances,
namely when a physician administers treatment to a patient despite the patient's
explicit refusal to undergo said treatment. Conversely, in cases involving the
provision of treatment, it is challenging to contend that such actions amount to
causing minor or moderate bodily harm (Article 157), severe bodily harm
(Article 156), or involuntary manslaughter (Article 155). Conduct of this nature
cannot be regarded as abuse (Article 207).

In accordance with the provisions enumerated in the Code of Medical Ethics, it
is permissible to engage in deliberations concerning the potential occurrence of
a disciplinary offense, provided that such an offense is associated with the
infringement of the ethical norm articulated in Article 33(3). However, this does
not constitute criminal liability; consequently, Tuleya's position must be
regarded as erroneous.

This position is also unacceptable for another reason. As previously stated, the
fundamental human right to life is inherently intertwined with the capacity to
exercise autonomy regarding one's own life. In the case of adult patients who
are conscious and have the capacity to make decisions, the practice of entrusting
decision-making solely to physicians would constitute a questionable practice
from the perspective of fundamental human rights.?? It is imperative to

2! Tgor Tuleya, “Art. 33,” in Kodeks Etyki Lekarskiej. Komentarz, ed. Radostaw Tyminski
(Wolters Kluwer, 2025).

22 Kop&ova, R. Personal Honour and Human Dignity as Fundamental Personal Rights.
In: Central European Academy Law Review, ro€. 2, €. 2, 2025, s. 23-46.
https://doi.org/10.62733/2024.2.
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acknowledge that a physician's subjective assessment of "acting in the patient's
best interest" cannot be placed above the patient's inherent right to autonomy in
decision-making regarding their own treatment. The right to die appears to be
an inseparable element of the right to life under Article 2 of the European
Convention on Human Rights**. However, this does not imply the granting of
complete decision-making authority to physicians solely because of their
specialized knowledge.

However, this issue gives rise to a multitude of concerns from the standpoint of
the entity authorized to determine the withholding or withdrawal of futile
therapy. To begin with, a consensus has yet to be reached among medical
professionals themselves. Furthermore, the problem at hand is not confined to
Poland®*, thus it possesses universal character. Withdrawal of futile therapy is
even more controversial in the case of ethics as seen by the public, although
research indicates that low public awareness is likely to be a significant factor
in this*. Despite the absence of significant uncertainty regarding the ethical
considerations of withdrawing and discontinuing futile treatment, such
occurrences are infrequent. A survey of anesthesiologists revealed that more
than half of those surveyed did not utilize the protocol due to apprehensions
regarding potential legal ramifications?. This reluctance persists despite the
existence of both ethical and medical justifications. Among the nurses, over 70%
respondents declared fear of legal liability for withdrawing futile therapy?’. A

23 Simone Cernesi, “Expert Group Meetings on Behalf of Stakeholder Group on Ageing
(SGA) 2021,” June 28, 2021, https://sdgs.un.org/sites/default/files/2021-
06/Dr.%20Simone%20Cernesi%20MOVIMENTO0%20GIOTT0%20%20ITALY .pdf.
24 Marjolein Gysels et al., “Culture and End of Life Care: A Scoping Exercise in Seven
European  Countries,” PLoS ONE 7, no. 4 (2012): e34188,
https://doi.org/10.1371/journal.pone.0034188.

25 Anders Rydvall and Niels Lynde, “Withholding and Withdrawing Life-Sustaining
Treatment: A Comparative Study of the Ethical Reasoning of Physicians and the General
Public,” Critical Care 12, no. 1 (2008): R13, https://doi.org/10.1186/cc6786.

2 Patrycja Laczak et al., “Terapia Daremna — Wyzwania i Watpliwo$ci. Ankieta
Przeprowadzona Wsréd Przedstawicieli Personelu Medycznego w  Polsce.,”
Anaesthesiology Intensive Therapy 53, no. 20 (2021): 20.

27 Maria Damps et al., “Limitation of Futile Therapy in the Opinion of Nursing Staff
Employed in Polish Hospitals—Results of a Cross-Sectional Study,” International
Journal of Environmental Research and Public Health 19, no. 24 (2022): 4,
https://doi.org/10.3390/ijerph192416975.
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review of the medical literature and press coverage reveals a consistent emphasis
on the notion that withdrawal from futile treatment is the only ethical and
medically justified solution, and that it should be the standard. However, when
it comes to practice, we clearly see that statistics demonstrate it is not the case.

Three further conclusions can be drawn from further, albeit modest, ECtHR case
law. Firstly, it is important to note that Article 2 ECHR does not explicitly state
aright to die. Rather, it delineates the state's positive obligations concerning the
right to life?®. Secondly, while the right to life is subject to positive obligations
incumbent upon the state, this does not imply an interdiction on the
establishment of legislation that would sanction end-of-life support measures,
such as the withdrawal of futile therapy or euthanasia®. evertheless, such a
procedure must be meticulously designed and include the participation of a
specialized, independent body to assess the correctness of the procedure's
operation. Third, withdrawing futile therapy - argued as a concern to ensure
conditions for a dignified death under Art. 2 ECHR, may be in line with the
margin of discretion of the states parties to the Convention, but the ECtHR's
assessment is subject to at least the existing procedures in this regard, the issue
of prior declaration of intent by the patient or those closest to the patient, access
to the court for authorization of this procedure, and the consensus of the medical
community>°.

Summary

Following the systematization that was previously delineated, it is evident that
futile therapy is associated with both theoretical and practical challenges. In
principle, the least problematic situation arises when an adult patient who is
conscious and capable of making decisions chooses to forgo futile therapy.
(although a detailed consideration of the boundaries of illegality would be

28 Pretty v. the United Kingdom, 61276/15, 60448/17 (ECtHR April 29, 2002), § 39,
https://hudoc.echr.coe.int/fre?i=001-60448; Mortier v. Belgium, No. 78017/17 (ECtHR
October 4, 2022), § 119, https://hudoc.echr.coe.int/eng?i=001-219988.

2 Mortier v. Belgium, §§ 138—156.

30 Gard and Others v. the United Kingdom (Déc.), No. 39793/17 (ECtHR June 27, 2017),
§ 83, https://hudoc.echr.coe.int/fre?i=001-175359; Parfitt v. the United Kingdom (Dec.),
No. 18533/21 (ECtHR April 20, 2021), § 37, https://hudoc.echr.coe.int/eng?i=001-
209750.
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required here, but it exceeds the scope of this paper). However, depending on
the specific circumstances, the issue may give rise to increasingly complex
doubts.

In the event that a patient expresses a desire to undergo futile therapy, it is not
immediately clear—given the limited number and scope of existing studies—
who should be authorized to make futile treatment decisions and on what basis.
The matter becomes even more complicated for patients who, for various
reasons, are unable to express their will. A particular concern is the occurrence
of conflicting statements made by minor patients and their legal guardians. The
prevailing principles of criminal law mandate the procurement of valid consent
for medical procedures from the legal guardians of minor patients. However, in
this context, the issue at hand involves obtaining "permission" not to continue
futile treatment. This indicates that the specificity of the situation may
necessitate the exploration of solutions that lie beyond the confines of criminal
law.

It must be noted that the issues delineated in this paper are merely illustrative
and are intended to raise awareness among academics and practitioners
regarding futile therapy. Given the extensive nature of this project and the
intricacy of the subject matter, it is imperative that further exhaustive research
be conducted within the legal and medical professions. Nevertheless, it is
imperative to confront the challenge of identifying optimal solutions in the
context of fundamental human rights, which, particularly in EU countries,
assume a pivotal role.
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Abstrakt?

Nezapisané oznacenia nadobtidaju v stcasnej digitalnej dobe osobitny vyznam.
Kym tradi¢ne bola ochrana oznaceni viazana najmi na formalnu registraciu
(ochranné znamky), v sucasnosti vznika ekonomicky hodnotné oznacenie Casto
skor jeho faktickym pouzivanim. Internet a zvlast' socialne siete umoznuju
extrémne rychle budovanie znacky a ziskanie rozliSovacej spdsobilosti
nezapisaného oznacenia. Tak ako ostatné druhy oznaceni si preto vyzaduju
adekvatnu pravnu ochranu. Autorka skiima pravnohistorické suvislosti oznaceni
v systéme prav duSevného vlastnictva a vymedzuje pojem ,nezapisané
oznaCenie“. Autorka uvadza moznosti pravnej ochrany a blizSie definuje
ochranu nezapisanych oznaceni podla Zakona o ochrannych znamkach.
Vytycené st zakladné predpoklady na tispesné uplatnenie namietky proti zapisu
oznacCenia do registra a poukazuje sa na niektoré¢ z problematickych vyziev
v praxi v online prostredi.

! JUDr. Radka Kopéova, PhD. LL.M. pdsobi ako odborna asistentka na Ustave
sikromného prava Fakulty prava Paneuropskej vysokej $koly v Bratislave. ORCID:
0009-0000-0930-4543. radka.kopcova@paneurouni.com.

2 Tento prispevok vznikol vd’aka podpore projektu GAAA/2024/34 ,Prava majitelt
obchodnich jmen a jinych oznaceni k nazvu domény na internetu*.
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Krlacové slova: oznaéenia, prava na oznacenia, pravo dusSevného vlastnictva,
nezapisané oznacenie, registrované ochranné znamky, namietky proti zapisu
oznacenia do registra, Zakon o ochrannych znamkach.

Abstract

Unregistered trademarks (or common law trademarks) are gaining special
importance in the current digital age. While the protection of signs was
traditionally tied mainly to formal registration, nowadays an economically
valuable sign is often created by its actual use. The Internet and especially social
networks enable extremely fast brand building and the acquisition of
distinctiveness of an unregistered sign. Just like other types of signs,
unregistered trademarks therefore require adequate legal protection. The author
examines the legal and historical context of signs in the Intellectual Property
(IP) Law system and defines the term "unregistered trademark". The author
presents the possibilities of legal protection and defines the protection of
unregistered signs in more detail under the Slovak Trademark Act. She outlines
the basic prerequisites for successfully raising an objection against the
registration of a sign in the register. She also points out some of the problematic
challenges in practice in the online environment.

Keywords: Signs, Trademark Law, Intellectual Property (IP) Law System,
Unregistered Trademarks, Registered Trademarks, objections to the registration
of signs in the register, Slovak Trademark Act.

Uvod

Oznacenia sprevadzaji l'udstvo uz od najstarSich ¢ias, o com svedcia rozne
jaskynné malby, znacky ¢i symboly nachadzajuce sa na archeologickych
nalezoch a artefaktoch. Hoci tieto prvotné formy oznaCovania nemali pravny
charakter v dneSnom slova zmysle, plnili dolezitt identifikacnti a komunikac¢nu
funkciu, umoznovali vyjadrit vlastnictvo alebo sprostredkovat’ urciti
informéciu ¢i posolstvo. Dovolime si preto tvrdit’, Ze ,,0znacovanie® je tak staré
ako l'udstvo samotné. Postupom ¢asu so vznikom obchodovania sa oznaéenia
zacali vyuzivat aj v obchodnom styku, napriklad vo forme znaciek remeselnikov
alebo vyrobcov, ktoré sluzili na identifikdciu povodu vyrobkov a zéaroven
garantovali ich ur¢itu kvalitu. Takuto identifikacnti funkciu oznaceni dokazuju
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rozne znaCky na najstarSich kozenych, keramickych, kamennych, kovovych,
stavebnych ¢i d’alSich inych predmetoch. O stredovekych inicidlach vyrobcov
a inych symboloch na povrchoch vyrobkov, ktoré vyplyvali z charakteru tej
doby pojednava v stvislosti s pravami na oznacenie starSia slovenska aj
zahrani¢na odbornd literatura.>

Vo v§eobecnosti mozno za oznaéenie povazovat’ akykol'vek nazov, poznacenie,
zobrazenie, ¢i Specialnu znacku, ¢islo, alebo inak zmyslami vnimatel'ny znak
alebo ich kombinaciu, ktoré je priznac¢né pre urciti osobu, hmotnt ¢i nehmotnu
vec alebo pre uréité predmety prav. Hoci samotny pojem ,,0znacenie” je
obsiahnuty vo viacerych pravnych predpisoch na Slovensku, jeho legdlna
definicia absentuje.* Podl'a Slovnika su¢asného slovenského jazyka je pojem
,,0znacenie“ vymedzeny takto: ,,znak, prvok obyc. rovnakého druhu, ktory nieco
signalizuje, slizi na rozpoznanie, rozliSenie, upozornenie, evidenciu a pod.
niecoho al. niekoho.*> V pravnom zmysle sa oznaenia spajaji najmi
s ,,pravami na oznacenia® (resp. ,jpriemyselnymi pravami na oznadenie).°

3 Pozri k tomu: LOCHMANOVA, L.: Prava na oznaceni. Obchodni jméno, ochranné
znamky, oznaceni ptivodu vyrobkt. Praha: ORAC, 1997, s. 36; SKREKO, A. in:
SVIDRON, J. a kol. Pravo dudevného vlastnictva v informadnej spoloénosti a v systéme
prava. Bratislava: VEDA, 2009, s. 569.

4 Ide napriklad o Zakon ¢&. 506/2009 Z. z. o ochrannych zndmkach v zneni neskorsich
predpisov (d’alej v texte len ,,Zakon o ochrannych znamkach* alebo skratene ,,ZOZ*) a
Zakon €. 469/2003 Z. z. o oznaceniach pdvodu vyrobkov a zemepisnych oznaceniach
vyrobkov a o zmene a doplneni niektorych zakonov v zneni neskorsich predpisov.

3 Oznadenie. In: Slovnik siicasného slovenského jazyka [online]. Bratislava: Jazykovedny
ustav L. Stira SAV, 2006. [cit. 24.03.2026]. Dostupné
online: <https://slovniky.juls.savba.sk.>.

6 Porovnaj: pojem ,prdva na oznacenia“ pouziva napriklad Skreko (pozri blizsie:
SKREKO, A. in: SVIDRON, J. a kol. Pravo dusevného vlastnictva v informacne;j
spolo¢nosti a v systéme prava. Bratislava : VEDA, 2009, s. 568), z ¢eskych autorov
napriklad Horaek alebo Munkové (pozri blizsie: HORACEK, R. in: HORACEK, R.,
CADA, K., HAIN, P. Prava k priamyslovému vlastnictvi. 2. vydani. Praha : C. H. Beck,
2011, s. 353 — 354; MUNKOVA, J. Ochranné znamky, dal$i prdva na oznaceni a
hospodaiska soutéz. 1. Praha : Utad primyslového vlastnictvi, 2000, s. 6 a nasl.); pojem
,.priemyselné prava na oznacenie* pouziva napriklad Vojéik (pozri bliziie: VOIJCIK, P.
a kol. Pravo dusevného vlastnictva. Plzet: Ale§ Cengk, 2012, s. 34). Porovnaj tiez:
niektori autori samostatnu kategériu prav na oznacenia v systéme prav dusevného



Radka Kopc¢ova | 87

Samostatni kategoériu ,prav na oznacenia“ v systéme prava dusevného
vlastnictva pouziva v sucasnosti zauzivana slovenska aj ceskd literatura, hoci
sprvu neslo o samostatnu kategoriu prav v pdvodnom medzindrodnom systéme
prava dusevného vlastnictva.

V systéme prav na oznacenia sa zvlast' rozliSuje kategoria tzv. ,,nezapisanych
oznaceni*. Hoci pojem nezapisaného oznacenia nie je v pravnych predpisoch
vyslovne definovany, neznamena to, Ze ide o pravne irelevantnu kategoriu.
Naopak, aj takéto oznacenie mdze byt predmetom pravnej ochrany, a to napriek
absencii formalnej registracie ako je to pri ochrannych znamkach. Prave
nezapisané oznacenia nadobudaju v sucasnej digitalnej dobe osobitny vyznam,
ato najmé z dovodu, Ze internet dramaticky zmenil spdsob vzniku, Sirenia aj
porusovania oznaceni. Kym tradi¢ne bola ochrana oznadeni viazana najma na
formalnu registraciu (najmd ako ochranna znamka), v sucasnosti vznika
ekonomicky hodnotné oznacenie casto skor jeho faktickym pouzivanim
uzivatelom v online priestore nez pravnym zapisom Vv prislusnom registri.
Internet a zv1ast’ socidlne siete umoziuji extrémne rychle budovanie znacky
ajej reputacie v suvislosti s konkrétnou osobou, tovarom alebo sluzbou, ku
ktorej sa viaze. Oznacenie sa moze stat’ znamym uz v priebehu kratkeho casu
prostrednictvom socialnych sieti alebo digitalnych platforiem, a to bez toho, aby
bola osoba pripravend alebo schopna okamzite zabezpeéit' jeho registraciu.
Takéto, hoci nezapisané oznacenia su pritom vnimané verejnostou ako
identifikator konkrétnej osoby, tovaru alebo sluzby, a preto si vyzaduju
adekvatnu pravnu ochranu.”

Cielom prispevku je poukdzat na vyznam oznaceni a zvlast' nezapisanych
oznaceni v systéme prava duSevného vlastnictva a v hospodarskej stutazi.
Definujeme oznacenie ako pravny fterminus technicus avtej suvislosti
skiimame pravnohistorické suvislosti vzniku samostatnej kategorie ,,prav na
oznacenia®“ v systéme prav duSevného vlastnictva. OdliSujeme ho od inych,
v praxi zamenitelnych pojmov. Bliz§ie vymedzujeme ,,nezapisané oznacenie*
ako Specifick formu oznaceni, ktoré nie je zapisané ani prihldsené na ziskanie

vlastnictva vobec nerozliduju (pozri napr.. MURIN, P. Priemyselné prava a pravo
vyslachtitel'ov. Bratislava : EPOS, 2004, s. 42). V d’alSom texte budeme v tomto kontexte
pouzivat’ slovné spojenie ,,prdva na oznacenia “.
7 Garayova, L. (2025). Koniec sladkych 1zi? Pripad ,,Dubajskej ¢okolady* a ochrana
spotrebitela v EU [The end of sweet lies? The “Dubai chocolate” case and consumer
protection in the EU]. Justi¢na revue, (11), 1099.
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ochrany zapisom ako ochranna znamka, a ku ktorému vzniklo pravo samotnym
pouzivanim v obchodnom styku. Uvadzame, ako su nezapisané oznacenia v
aplikacnej praxi chranené a zddévodu dodrzania rozsahu prispevku sa
zameriavame len na konkrétnu formu ochrany nezapisanych oznaceni v prave
ochrannych znamok, a to prostrednictvom ndamietok proti zapisu oznacenia do
registra podl'a § 7 pism. f) Zakona o ochrannych znamkach.

1. ,,Oznacenia“ a ,prava na oznacfenia®“ v systéme prav duSevného
vlastnictva: pravnohistorické sivislosti

Hoci ma ochrana duSevného vlastnictva bohata historiu, ktord siaha do
starovekého Grécka, prvé predstavy o vytvoreni samostatného konceptu ,,prava
dusevného vlastnictva® sa zacali postupne vytvarat' v Eurdpe az v obdobi od
konca stredoveku do 19. storo¢ia.® Do sveta sa myslienka vytvorenia moderného
systému prava dusevného vlastnictva rozsirila az v druhej polovici 19. storocia
(na prelome 18. a 19. storo¢ia v Anglicku, neskor vo Franciuzsku a v USA,
v nasledujucich desatro¢iach sa moderny koncept prava dusevného vlastnictva
rozsiril do celej Eurdpy a do Latinskej Ameriky).? ,, Dusevné viastnictvo “ (angl.
intellectual property, nem. geistiges Eigentum, resp. Immaterialgiiterrecht, fr.
propriété intellectuelle) sa ako pravny terminus technicus zacalo pouzivat' v 19.
storo¢i, a koncom 20. storoia sa pravo dusevného vlastnictva stalo
samozrejmostou vo vacsine svetovych pravnych systémov, vratane Slovenska.
Dusevné vlastnictvo dodnes nema jednotne uznavani definiciu.
V najuniverzalnejSom vyzname je duSevnym vlastnictvom urcitda hodnota
nehmotnej povahy, ktora je vysledkom tvorivého myslenia alebo tvorivej
dusevnej ¢innosti.'® Pravo duSevného vlastnictva upravuje pravne vztahy
vznikajuce v suvislosti s vytvaranim, vyuzivanim, disponovanim a ochranou
jednotlivych vysledkov tohto tvorivého myslenia alebo tvorivej dusSevnej

8 Pozri napr.: World Intellectual Property Organization: WIPO Guide to Trade Secrets
and Innovation. Geneva: WIPO, 2024. Blizsie pozri: DOI: 10.34667/tind.49735.

9 Blizsie k historickym savislostiam pozri aj: HANNES, S. Geschichte des geistigen
Eigentum und der Urheberrechte. Kulturelle Handlungsrechte aus 6konomischer Sicht,
2006, s. 65 — 66.

10 Tbid.
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¢innosti (predmetov prava duSevného vlastnictva). V objektivnom zmysle
mozno pravo duSevného vlastnictva definovat’ ako sthrn pravnych noriem
upravujucich vznik, vyuzivanie, disponovanie a ochranu jednotlivych
predmetov duSevného vlastnictva. V subjektivnom zmysle mozno pravo
dusevného vlastnictva vymedzit' ako subjektivne prava a povinnosti, ktoré pre
majitelov jednotlivych predmetov dusevného vlastnictva a pre iné subjekty
vyplyvaju z prislusnych pravnych predpisov.!!

Tradicny koncept prava dusevného vlastnictva tvoria dve hlavné kategorie prav:
prava priemyselného viastnictva, ktoré zahffiaju patenty na vynalezy,
priemyselné dizajny, ochranné znadmky a zemepisné oznacenia a autorské prava
a prava suvisiace s autorskym pravom, ktoré zahfnaju literarne, umelecké a
vedecké diela vratane umeleckych vykonov a vysielani.!? Tento koncept delenia
prav dusevného vlastnictva do dvoch zakladnych oblasti prameni z dvoch
najvyznamnej$ich medzinarodnych dohovorov v oblasti prava dusevného

1 Blizsie k vymedzeniu pojmom ,,dusevné viastnictvo ““ a ,,pravo dusevného viastnictva
pozri napr.: VOICIK, P. a kol. Pravo dusevného vlastnictva. Plzeii: Ale§ Cengk, 2012, s.
29 — 32; LAZAR, J. a kol. Ob¢ianske pravo hmotné, 2. zvdzok. Druhé, doplnené a
prepracované vydanie. Bratislava : IURIS LIBRI, 2018, s. 391 - 392.
K pravnohistorickym a pravnoteoretickym zakladom prava dusevného vlastnictva pozri
tiez: SVIDRON, J. In. SVIDRON, J. a kol. Pravo duSevného vlastnictva v informacne;j
spoloc¢nosti a v systéme prava. Bratislava : VEDA, 2009, s. 27 — 126.

2. WIPO. What is intellectual property? Geneva, Switzerland : World Intellectual
Property Organization, 2020, s. 3. Bliz8ie pozri: https://doi.org/10.34667/tind.42176.
K pravnohistorickym a pravnoteoretickym zakladom prava dusevného vlastnictva pozri
tiez: SVIDRON, J. akol. Pravo duevného vlastnictva v informagnej spolo&nosti
a v systéme prava. Bratislava : VEDA, 2009, s. 27 — 126. Porovnaj: Murini rozdel'uje
prava dusevného vlastnictva az do troch zakladnych kategorii podl'a toho, pre ktort sféru
spolocenskej praxe sa jednotlivé nehmotné statky viac-menej uplatituju, a to na: (1)
autorské pravo, pravo vykonnych umelcov asobidvoma suvisiace prava, (2)
priemyselné prava, a (3) pravo vyslachtitelov. In: MURIN, P. Priemyselné prava a pravo
vyslachtitel'ov. Bratislava : EPOS, 2004, s. 42. Pozn. autorky: V minulosti ,,pravo
vyslachtitelov* nebolo vnimané ako samostatna kategoria prav dusevného vlastnictva ale
bolo zarad’ované do priemyselnych prav vo vseobecnosti (pozri k tomu prva vetu
ustanovenia § 1 ods. 4 v sic¢asnosti uz neplatného Zakona ¢. 34/1957 Zb. o vynalezoch,
objavoch a zlepSovacich navrhoch, kde sa uvadzalo: ,,Na nové spésoby liecenia nemoci
a ochrany pred nemocami, na nové odrody semien a rastlin a na nové plemend zvierat
sa neudeluju patenty, ale osvedcenia o pévodcovstve.*
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vlastnictva, a to: Parizsky dohovor na ochranu priemyselného vlastnictva'?,
ktory polozil pravny zaklad pre ochranu prav priemyselného vlastnictva a
Bernsky dohovor o ochrane literarnych a umeleckych diel, ktory polozil zaklady
ochrany pre autorské prava a prava suvisiace s autorskym pravom.'* Sugasné
pravo duSevného vlastnictva teoreticky aaj systémovo preklenulo obe
z uvedenych zakladnych oblasti prava dusevného vlastnictva, ktoré sa od seba
povodne v praxi spravali vzdy izolovane. Prava duSevného vlastnictva ako
vedeckd disciplina atiez ako pedagogicka disciplina bez ohladu na
pravnoteoreticki  a pravnoaplikaéni  nejednotnost’  a nejednoznacnost’
predstavuji v stucasnom slovenskom systéme prava ucelent a relativne
samostatnu sucast’ sukromného (ob¢ianskeho) prava. '3

Parizsky dohovor teda systematicky nedelil prava priemyselného vlastnictva na

Lprava k vysledkom tvorivej vyndlezcovskej (duSevnej) innosti“!® a ,prdva na

13 Parizsky dohovor na ochranu priemyselného vlastnictva z 20. marca 1883, revidovany
v Bruseli 14. decembra 1900, vo Washingtone 2. juna 1911, v Haagu 6. novembra 1925,
v Londyne 2. juna 1934, v Lisabone 31. oktobra 1958 a v Stockholme 14. jula 1967, ktory
nadobudol platnost’ pre Ceskoslovensku socialisticka republiku 4. januara 1962 (d'alej
len ,,Parizsky dohovor*).

14 Bernsky dohovor o ochrane literarnych a umeleckych diel z 9. septembra 1886,
doplneny v Parizi 4. méja 1896, revidovany v Berline 13. novembra 1908, doplneny v
Berne 20. marca 1914 a revidovany v Rime 2. jina 1928, v Bruseli 26. juna 1948, v
Stockholme 14. jula 1967 a v Parizi 24. jula 1971 (d’alej len ,,Bernsky dohovor®).

15 Pozri k tomu: SVIDRON, J. Tvorba vedeckého systému prava dusevného vlastnictva.
IL. ¢ast’: Obdobie po roku 1989. Pravny obzor, 91, 2008, €. 6, s. 490 — 507, MURIN, P.
Priemyselné prava a pravo vyslachtitelov. Bratislava : EPOS, 2004, s. 38. Pozri k tomu
aj § 1 ods. 3 Zakona ¢. 40/1964 Zb. Obciansky zakonnik v zneni neskorsich predpisov
(d’alej v texte len ,,Obciansky zakonnik* alebo skratene ,,0Z): ,,Obciansky zdkonnik
upravuje aj pravne vztahy z duSevného viasmictva, ak tieto vztahy neupravuju iné
zakony.* Ob¢iansky zakonnik tak funguje ako subsidiarny (podporny) pravny predpis pre
$pecialne predpisy upravujuce jednotlivé prava duSevného a priemyselného vlastnictva
ako aj pre tie z prav, ktoré nemaju Specialnu pravnu Gpravu (napriklad logd).

16 Porovnaj: Vojcik v tejto stvislosti nehovori o vynalezcovskej, ale o duSevnej Einnosti:
Priemyselné prava delime do dvoch zdkladnych skupin: 1. priemyselné prdava na
vysledky tvorivej dusevnej cinnosti, kde patri...“ In: VOJCIK, P. a kol. Pravo dugevného
vlastnictva. Plzen: Ale§ Cenék, 2012, s. 34. V daliom texte sa v tejto stvislosti
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oznadenia* tak, ako to pozname dnes z ucebnic prava dusevného vlastnictva.!’
Povodne islo o jednotnu kategoériu priemyselnych prav a az neskor, najma
v pravnej doktrine a vo vyucbe, sa ustalilo vnatorné mikroclenenie tejto
kategorie na uvedené skupiny prav.'® Ako kriticky hodnoti Knap: ,,Z prav
uvedenych na prvém misté doslo k terminologické jednotnosti v pravni vede jen
u prava autorského, zatimco u vSech ostatnich prav se setkavame se znacnou
terminologickou nejednotnosti. To plati predevsim jiz pro prava prumyslova,
mezi néz se zahrnuji pravo x objevu, pravo k vyndlezu, pravo k zlepSovacimu
navrhu, pravo k priumyslovému (chra nénému) vzoru, pravo k obchodnimu ndzvu
(jménu), pravo k ochranné znamce a prdavo K oznaceni ptivodu vyrobki.
Prevazna cast zahranicni prdavni teorie i praxe pouzivd pro tato prdva
terminologického oznaceni prava primyslového viastnictvi (droits de propriété
industrielle) “."°

Do prvej skupiny patria prava k vysledkom tvorivej vynalezcovskej Cinnosti,
ktorych podstatou je ochrana novych, originalnych a priemyselne vyuzitelnych
rieSeni. Ide najmd o pravo vynalezov, pravo tzitkovych vzorov (priemyselnych
vzorov), pravo dizajnov, pravo topografii polovodicovych vyrobkov. Vo vete
zvyraziiujeme cCasticu ,,najmi“, pretoze okrem tychto prav do tejto skupiny
mozno netradiéne zaradit’ aj iné prava, ako napriklad obchodné tajomstvo.?°

priklonime k privlastku ,,vynalezcovska® ¢innost’, ktora, podl'a nasho nazoru nemusi byt
¢innostou ,,duSevnou* tak, ako je to prizna¢né pre skupinu autorskych prav.

17 K najnoviim a najprepracovanej$im z nich pozri najmi: ADAMOVA, Z. Pravo
dusevného vlastnictva. 1. vyd. Bratislava: TINCT, 2020. s. 14 a nasl.

18 Pozri k tomu aj: SECKELMANN, M. From the Paris Convention (1883) to the TRIPS
Agreement (1994): The History of the International Patent Agreements as a History of
Propertisation? Comparativ (Zeitschrift fiir Globalgeschichte und vergleichende
Gesellschaftsforschung), ro¢. 21, ¢. 2, 2011, s. 46 — 63.

9 KNAP, K. Zakladni otizky systému prav k nehmotnym statkim. In: ACTA
UNIVERSITATIS CAROLINAE — IURIDICA, ¢. 2, 1974, s. 79 — 116.

20 Napriek tomu, Ze v pravnej tedrii neexistuje konsenzus, & obchodné tajomstvo patri
do systému prava dusevného vlastnictva, zastdvame nazor, ze obchodné tajomstvo sa
zaclenilo do systému prava dusevného vlastnictva a v siiCasnosti nepochybne tvori jeho
nezanedbatel'nu sucast. Potvrdzuje to najmé zakotvenie ochrany obchodného tajomstva
do dohody TRIPS (Dohoda WTO o obchodnych aspektoch prav dusevného vlastnictva
tvoriaca prilohu 1C Dohody o zalozeni Svetovej obchodnej organizacie (Oznamenie
Ministerstva zahraniénych veci Slovenskej republiky €. 152/2000 Z. z.) (d’alej len
,-dohoda TRIPS*). Tuto suvislost’ demonstruje aj samotny nazov dohody ,,0 obchodnych
aspektoch prav dusevného vlastnictva®“. Podl'a ¢l. 1 ods. 2 dohody TRIPS: ,,Na ucely tejto
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Tieto prava poskytuju ich nositel'ovi (majitelovi) vylucné opravnenie vyuzivat
chraneny vysledok a bréanit’ tretim osobam v jeho neopravnenom vyuZzivani.!
Ich cielom je podporovat’ inovaciu a technologicky rozvoj tym, Ze tvorcom
zabezpec€uju ,,do¢asny monopol“ na vyuzitie ich rieSeni.

Naopak, druhtl skupinu tvoria prava na oznacenia, ktoré nesmeruju k ochrane
samotného produktu alebo rieSenia, ale k ochrane jeho identifikdacie na trhu. Do
tejto skupiny sa tradi¢ne zarad'uje prdvo ochrannych znamok (resp. ,,znamkové
pravo)’? aprdvo oznaceni pévodu vyrobkov a zemepisnych oznaceni
vprobkov.?> Podla ¢l. 1 ods. 2 Parizskeho dohovoru predmetom ochrany
priemyselného vlastnictva su aj obchodné mena. Hoci zékladna pravna iprava

dohody sa pojem , duSevné vlastnictvo™ vztahuje na vSetky kategorie duSevného
vilastnictva, ktoré su predmetom oddielov 1 az 7 casti 11.*, priCom ochrana obchodného
tajomstva (nezverejnenych informacii) je upravena v siedmej Casti, a tym je vymedzena
ako jedna z kategérii duSevného vlastnictva. BlizSie pozri: Dohoda TRIPS pokryva 7
hlavnych kategérii dusevného vlastnictva, a to: autorské prava a prava pribuzné
autorskému pravu, ochranné znamky, zemepisné oznacenia, priemyselné vzory, patenty,
topografiu (Layout-Designs) integrovanych obvodov (topografie polovodi¢ovych
vyrobkov), ochranu nezverejnenych informacii, a tieZ upravuje kontrolu
protikonkurenénych praktik v zmluvnych licenciach. Pozri k tomu tiez: SCHOVSBO, J.,
RIIS, T. To Be and Not to Be an IPR — The Protection of Trade Secrets in the EU.
University of Copenhagen Faculty of Law : Legal Studies Research Paper Series, ¢. 71,
2019. Pozri blizsie: http://dx.doi.org/10.2139/ssrn.3347705. Porovnaj: Podl'a Vojcika sa,
naopak, obchodné tajomstvo nezarad'uje do sytému prav dusevného vlastnictva. In:
VOJCIK, P. a kol. Pravo duSevného vlastnictva. Plzeii: Ale§ Cen&k, 2012, s. 34.
Z dévodu obmedzeného rozsahu prispevku sa tejto problematike dalej venovat
nebudeme.

2l Vo vete zvyraziiujeme ,,vylucnost* prava, pretoze ak ide napriklad o obchodné
tajomstva, prava k obchodnému tajomstvu neposkytuji jeho majitel'ovi absolutne pravo
erga omnes a plati, Ze ktokol'vek iny moze totozné informacie ziskat’ napriklad vlastnym
vyskumom alebo reverznym inzinierstvom [pozri k tomu § 51 ods. 6 pism. a) a b) OBZ].
22 Pojem ,,znamkové pravo® pouziva Vojgik (pozri blizsie: VOIJCIK, P. a kol. Pravo
dugevného vlastnictva. Plzefi : Ale§ Cenék, 2012, s. 34 a d’alej s. 299).

23 Takéto delenie uznava z eskych autorov napr. Horadek aJakl (pozri bliZSie:
HORACEK, R. in: HORACEK, R., CADA, K., HAIN, P. Prava k primyslovému
vlastnictvi. 2. vydani. Praha : C. H. Beck, 2011, s. 353 — 354; JAKL, L. a kol. Ochranné
znamky a ozna&eni piivodu. Praha: UPV, 2002).
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obchodnych mien na Slovensku je premietnutd do Obchodného zdkonnika®®,
v ktorom sa legalne definuje obchodné meno ako nézov, pod ktorym podnikatel’
vykonava pravne tkony pri svojej podnikatel'skej ¢innosti, v sulade s Parizskym
dohovorom byva ,,pravo obchodnych mien* zaradené tieZ medzi (priemyselné)
prava na oznacenia.”®> Lochmanova k tomu uvadza: ,,V uzsim pojeti se do prav
na oznaceni zahrnuji ochranné zndamky a oznaceni puvodu a zemépisnd
oznaceni. V Sirsim pojeti se tato prava na oznaceni zaclenuji mezi hospodarska
ochranna oznaceni, kdyz se do této skupiny zahrnuji vedle ochrannych znamek
a oznaceni ptivodu vyrobkii i udaje o provenienci zbozi, jméno vyrobku a
obchodni jméno, respektive firemni oznaceni neboli obchodni firma. %
V pravach na oznacenia niektori autori okrem toho rozoznavaju aj kategoriu
Hinych prav na oznacenie® (resp. ,,prav obdobnych priemyselnym pravam na
oznacenie®), do ktorej sa zaraduju zarad’'uje logo a podla novsej literatiry
aj doménové men4.?’ S problematikou prav na oznadenia izko stvisi aj ochrana
osobnosti (ak ide o ochranu mena a priezviska) a ochrana nazvu a dobrej povesti
pravnickej osoby. Zakladnou funkciou prav na oznacenia je umoznit
spotrebitel'om rozliSit’ tovary alebo sluzby rdéznych podnikatel'ov alebo inych
sutazitel'ov na trhu zaroven chranit’ investicie do dobrého mena a dobrej povesti
podniku, ktoré sa buduju najmé v suvislosti s jeho ,,znackou® ako urcitym

24 Zakon ¢&. 513/1991 Zb. Obchodny zakonnik v zneni neskorsich predpisov (d’alej v texte
len ,,Obchodny zakonnik“ alebo skratene len ,,ObchZ). Pozn. autorky: V ramci
legislativneho rekodifikacného tsilia stkromného prava na Slovensku zdkonodarca
planuje pravnu tpravu ,,obchodného mena“ zakotvit' do nového Obc¢ianskeho zakonnika
(§ 12 ods. 1 az 3). [cit. 24.03.2026]. Dostupné online:
<https://www justice.gov.sk/dokumenty/2025/09/Navrh-Obcianskeho-zakonnika.pdf>
(cit. diha 24.03.2026).

25 Pozri napr: SVIDRON, J. akol. Pravo duSevného vlastnictva v informaénej
spoloc¢nosti a v systéme prava. Bratislava : VEDA, 2009, s. 590 a nasl.; VOJICIK, P. a
kol. Pravo dusevného vlastnictva. Plzefi : Ales Cengk, 2012, s. 34).

26 LOCHMANOVA, L.: Prava na oznaleni. Obchodni jméno, ochranné znamky,
oznaceni ptivodu vyrobkd. Praha : ORAC, 1997, s. 2.

27 Porovnaj: SKREKO, A. in: SVIDRON, J. a kol. Privo duSevného vlastnictva v
informacnej spolo¢nosti a v systéme prava. Bratislava : VEDA, 2009, s. 568; VOICIK,
P. a kol. Pravo duSevného vlastnictva. Plzeii : Ale§ Cenék, 2012, s. 34. K zaGleneniu
doménovych mien do systému prav nehmotnych statkov pozri blizsie: KOPCOVA, R.
Doménové mena v systéme prava. Notitiae Novae Facultatis Iuridicae Universitatis
Matthiae Belii Neosolii, Banska Bystrica, ro¢. 28, 2026, s. 62 — 77.
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identifikaénym oznacenim. Pravami na oznacenia sa teda nechrani ,,Co“ je
vyrébané, ale ,,ako* je to oznadené a prezentované navonok.

Sthrnne priemyselné prava pomenuvaju ti kategdriu prav duSevného
vlastnictva, ktoré¢ st bytostne spété s ekonomickymi aktivitami ¢i uz fyzickych
alebo pravnickych os6b. Obe skupiny spaja ich hospodarska funkcia, ato
poskytovat’ pravnu ochranu nehmotnym statkom, ktoré maju zadsadny vyznam
pre konkurenéné postavenie subjektu na trhu.?

2. Oznacenie (resp. ,znacka*) vs. ochranna znamka

V stvislosti s podnikatel'skou ale aj inou ¢innostou oznacenim moéze byt
napriklad obchodné meno, logo, slogan, doménové meno, oznacenie
prevadzkarne ¢i aj neformalne pouzivané symboly, prezyvky a iné znacky, ktoré
si podnikatel’ resp. ina fyzicka alebo pravnicka osoba spéja s ¢innostou, ktora
vykonava.’® Nie kazdé z takychto a aj d’alSich inych foriem ozna¢eni dosahuje
intenzitu potrebni na to, aby mohlo byt toto oznacenie formalne registrované
(t. zn. zapisané, napriklad ako ochrannd znidmka alebo obchodné meno).?! Ak
ide o ochrannu znamku, tato musi byt spdsobila rozlisit’ tovary alebo sluzby
jednej osoby od tovarov alebo sluzieb inej osoby a musi byt spdsobild byt
vyjadrena v prisluSnom registri ochrannych zndmok.>? Zakladna pravna uprava

28 Blizsie k problematike ,,zdsad“ oznageni v suvislosti s obchodnymi menami pozri:
KOPCOVA, R. Zasady tvorby obchodnych mien fyzickych oséb a pravnickych osob.
In: Paneurdpske pravnické listy. Bratislava: Paneurdpska vysoka skola, 2024, ro¢. 7, €.
I,s.1-42.

29 Pozri: MURIN, P. Priemyselné préva a pravo vyslachtitelov. Bratislava : EPOS, 2004,
.42 —43.

30 Porovnaj: GARAYOVA, L. Sweet Dispute: Who owns the Name "Dubai Chocolate"?
In: Budtcnost’ prava — Pravo buducnosti. Zbornik prispevkov z vedeckej konferencie,
Bratislava, 2025, s. 11 —28.

3 HORACEK, R. in: HORACEK, R., CADA, K., HAJN, P. Prava k primyslovému
vlastnictvi. 2. vydani. Praha : C. H. Beck, 2011, s. 353 — 354.

32 Na Slovensku je tymto tradom Urad priemyselného vlastnictva Slovenskej republiky
(dalej len ,register”), do ktorého sa ochranné znamky zapisuji spoésobom, ktory
prislusnym organom a verejnosti umoziuje jasne a presne urcit predmet ochrany
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ochrannych znamok na Slovensku je obsiahnutd v Zakone ochrannych
zndmkach, ktory upravuje prava a povinnosti suvisiace s pravnou ochranou
ochrannych zndmok ako aj konania vo veciach ochrannych znamok pred
Uradom priemyselného vlastnictva Slovenskej republiky (d’alej len ,,Urad*).>*

Pojem ,,0znaCenie” resp. ,,znacka“ je tak z pravneho hladiska $irsi nez pojem
,ochrannd znamka“. Kym oznacenie predstavuje prostriedok sposobily
identifikovat’ alebo odlisit’ urcity subjekt, tovar ¢i sluzbu, ochranna znamka je
len osobitnym druhom takéhoto oznalenia, ktory spifia zakonom stanovené
podmienky a je predmetom formalnej pravnej ochrany prostrednictvom jej
registracie.’ Hoci v aplikaénej praxi sa mozno stretnit’ s pouzivanim pojmov
,,ochrannd znamka®, ,,znacka“ a ,,oznacenie“ v synonymickom vyzname, takéto
zamienanie je z hladiska teleologického vykladu nespravme. Suhrnne mozno
uviest zaver, ze kazda ochrannd znamka je zaroven aj znackou (resp.
oznacenim) ale nie kazdé oznacenie (znacka) je ochrannou znamkou. Zaroven,
pojem oznacenie (znacka) je sice $irSi ako pojem ochrannej znamky, tento je
viak v praktickom pouZiti zavazne;jsi.*°

3. Nezapisané oznacenia ako Specificky druh oznaceni a ich pravna ochrana

Osobitnou kategériou oznaceni su tzv. nezapisané oznacenia. Hoci pojem
nezapisaného oznacenia nie je v pravnych predpisoch vyslovne definovany,
neznamena to, ze ide o pravne irelevantni kategoériu. Naopak, aj takéto
oznaCenie moéze byt predmetom pravnej ochrany, a to napriek absencii

poskytnutej majitel'ovi ochrannej znamky. Ak ide o ,,medzinarodnti ochrannti znamku*,
tieto sa zapisuju do registra ochrannych zndmok Medzinarodného tradu Svetovej
organizacie dusevného vlastnictva; ak ide o ochranné znamky Eurdpskej unie, tieto sa
zapisuju do registra ochrannych znamok Eurdpske;j unie.

33 Zakon ¢. 506/2009 Z. z. o ochrannych znamkach v zneni neskorsich predpisov (d’alej
v texte len ,,Zakon* alebo skratene len ,,ZOZ").

3 Pozri § 1 ZOZ.

35 Blizsie pozri aj: MUNKOVA, J. Ochranné znamky, dali prava na oznadeni a
hospodaiska soutéz. 1. Praha : Utad primyslového vlastnictvi, 2000, s. 6 a nasl.

36 HORACEK, R. in: HORACEK, R., CADA, K., HAIN, P. Prava k primyslovému
vlastnictvi. 2. vydéani. Praha : C. H. Beck, 2011, s. 301; SKREKO, A. in: SVIDRON, J.
a kol. Pravo dusevného vlastnictva v informacnej spoloCnosti a v systéme prava.
Bratislava : VEDA, 2009, s. 579.
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formalnej registracie ako je to pri ochrannych znamkach. Pravna ochrana
nezapisaného oznacenia sa odvija predovsetkym od jeho faktického pouzivania
v hospodarskom styku a od schopnosti plnit' rozliSovaciu funkciu. Pravo
k nezapisanému oznaceniu, ktoré sa viaze ku konkrétnemu vyrobku alebo sluzbe
podniku podla ¢eskej judikatury tvori dokonca sucast podniku, a tak v suvislosti
s predajom podniku alebo jeho Casti je mozny aj prechod tohto prava na
pravneho nastupcu.’’

V Metodike konania Uradu vo veciach ochrannych znamok sa v tejto suvislosti
uvadza: ,,Nezapisané oznacenie je také, ktoré nie je zapisané ani prihlasené na
ziskanie ochrany zdpisom ako ochrannd znamka, a ku ktorému vzniklo pravo
samotnym pouzivanim v obchodnom styku. Takeéto oznacenia funguju vo svojej
podstate ako ochranné znamky.“ a d’alej: ,,Nezapisané oznacenia alebo iné
oznacenia pouzivané v obchodnom styku musia spliat vSeobecnii podmienku
sposobilosti odlisit tovary alebo sluzby jednej osoby od tovarov alebo sluzieb
inej osoby.*8

Na rozdiel od =zapisanej ochrannej znamky vSak nezapisané oznacenie
neposkytuje svojmu majitel'ovi (uzivatel'ovi) automatické vylucné pravo.’® Jeho
ochrana je slabsia, situacna a spravidla podmienena dokaznou aktivitou, kedy
uzivatel nezapisaného oznacenia musi preukdzat’ jeho existenciu, jeho
pouzivanie, ako aj zasah tretej osoby do svojich prav. (Za uzivatela
nezapisaného oznacenia sa povazuje ten, kto svoje tovary alebo sluzby pod

37 Rozsudok Vrchného sudu v Prahe z 26. aprila 2010, sp. zn. 3 Cmo 329/2009.

38 Urad priemyselného vlastnictva SR: Metodika konania - ochranné zndmky
(Mk/1/2017/V4), 2020, s. 48.

3 Pozri k tomu § 8 ods. 1 ZOZ: ,, Majitel' ochrannej znamky ma v¥lucné pravo pouzivat
ochrannii znamku v spojeni s tovarmi alebo so sluzbami, pre ktoré je zapisand. Majitel
ochrannej znamky je opravneny pouzivat spolu s ochrannou znamkou znacku ®. *“ Blizsie
k tomu pozri: ADAMOVA, Z. Pravo dusevného vlastnictva. 1. vyd. Bratislava: TINCT,
2020. s. 221.
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tymto oznacenim pouZzival a v dosledku toho sa toto oznacenie vZilo pre neho
a jeho tovary alebo sluzby).4°

Pravo uzivatela nezapisané¢ho oznacenia na jeho d’al§ie pouZzivanie predstavuje
tiez vyznamné obmedzenie ucinkov z ochrannej znamky a vychadza z principu
ochrany skor nadobudnutych prav. Bude platit, ze ak urcitd osoba pouzivala
nezapisané oznacenie v obchodnom styku este pred tym, ako si iny subjekt
totozné alebo podobné oznacenie zaregistroval ako ochrannti znamku, pravny
poriadok mu spravidla priznava opravnenie v tomto pouzivani pokracovat’. Ako
v tejto suvislosti konstatuje Vrchny sud v Prahe: ,,Prdvu drzitele nezapsaného
oznaceni uzivat dale toto oznaceni bez ohledu na prava viastnika ochranné
znamky koresponduje v zakoné vyslovena povinnost vilastnika ochranné znamky
takovéto uzivani oznaceni strpét. Pokud zdkon takovou povinnost upravuje ¢i
primo z pravni upravy vyplyva, neni obecné zadny pravni diivod odeprit
opravnénému moznost pro konkrétni vztah se rozhodnuti, jez uklada viastnikovi
ochranné zndmky povinnost strpét uzivani nezapsaného oznacent, domoci.“"!
Ide teda o urcitd formu ,.koexistencie prav®, kde na jednej strane stoji majitel
zapisanej ochrannej znamky s formalnym vyluénym pravom a na druhej strane
skor uzivatel nezapisaného oznaCenia, ktorému sa prizndva pravo
predchéadzajiceho uzivania. Cielom je dosiahnut’ spravodlivii rovnovahu medzi
pravnou istotou vyplyvajicou z registracie a ochranou legitimnych zaujmov
subjektov posobiacich na trhu este pred fou.

Nezapisané oznacenia nie su chranené jednym samostatnym pravnym
predpisom, ale st chranené kombindciou viacerych pravnych ndstrojov réznych
pravnych predpisov. NajvyznamnejSie znich su namietky proti zapisu
oznacenia do registra podla Zakona o ochrannych znamkach, pravne
prostriedky ochrany proti nekalej sutazi a pravne prostriedky ochrany
obchodného mena podl'a Obchodného zdkonnika a pravne prostriedky ochrany
proti neopravnenému zasahu do dobrej povesti pravnickej osoby podla

40 Blizsie k pojmu ,uZivatel nezapisaného oznagenia“ pozri: HORACEK, R. in:
HORACEK, R., CADA, K., HAJN, P. Prava k prumyslovému vlastnictvi. 2. vydani.
Praha : C. H. Beck, 2011, s. 402.

41 Uznesenie Vrchného stdu v Prahe z30. 6. 2009, sp. zn. 3 Cmo403/2008. In:
HORACEK, R., MACEK, I., BISKUPOVA, E. Sbirka spravnich a soudnich rozhodnuti
ve vécech primyslového vlastnictvi. 2. dil. 1. vyd. Praha: C. H. Beck, 2001, s. 259.
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Obcianskeho zakonnika.*? Ochrana nezapisanych oznacent je teda len nepriama
a slabsia nez ako je to pri registrovanych pravach, ked’ze si vyzaduje aktivne
preukazovanie existencie a pouzivania tohto oznacenia a zasahu tretej osoby do
svojich prav. (Z déovodu dodrzania rozsahu prispevku sa budeme d’alej venovat
len prvému spdsobu ochrany nezapisanych oznafeni v prave ochrannych
znamok, a to prostrednictvom namietok proti zpisu oznacenia do registra podl'a
Zakona o ochrannych znamkach).

3.1. Ochrana nezapisanych oznacdeni prostrednictvom namietok proti
zapisu oznacenia do registra podla Zakona o ochrannych znamkach

Nezapisané oznacenia su v prave ochrannych znamok chranené prostrednictvom
tzv. relativnych vyluk zo zdapisnej spésobilosti“.® Relativne vyluky st
prekazky, ktoré plynu zo starSich prav tretich osdb a davaju tak moznost’ chranit’
prava a podat’ namietky proti zapisu uréitého, aj nezapisaného oznacenia, do
registra. Urad tieto prekazky zo zapisnej sposobilosti neskima z vlastnej
iniciativy, ale prihliada na ne len pod podmienkou, Ze bude uplatiiovat’ dotknuta
osoba a spésobom, aky vyzaduje zadkon.** V Zakone o ochrannych znamkach st
relativne vyluky zakotvené v § 7. Podl'a pism. f) tohto ustanovenia zakonodarca
vyslovne priznava ochranu majitelom nezapisanych oznaceni, a to tak, ze:
,» Oznacenie sa nezapise do registra na zaklade namietok proti zapisu oznacenia
do registra (dalej len , ndamietky*) podanych podla § 30 uzivatelom
nezapisaného oznacenia alebo uzivatelom iného oznacenia pouzivaného v
obchodnom styku, ak pravo k tomuto oznaceniu vzniklo pred diiom podania
prihlasky a toto oznacenie nema len miestny dosah, ak z déovodu zhodnosti alebo
podobnosti prihlaseného oznacenia s nezapisanym oznacenim alebo s inym
oznacenim pouzivanym v obchodnom styku a zhodnosti alebo podobnosti

42 Blizsie k ochrane nezapisanych oznadeni pravnymi prostriedkami proti nekalej stut’azi
pozri: VOZAR, J. Pravo proti nekalej siitazi. Bratislava : VEDA, 2013, s. 320.

43 Pravna teéria tradi¢ne rozliSuje tzv. ,,absolitne vyluky zo zdpisnej spésobilosti a
Lwrelativne vyluky zo zapisnej sposobilosti, ktoré sihrnne predstavuji konkrétne dovody,
pre ktoré nemozno oznacenie zapisat' do registra ako ochrannti znamku. BlizZSie pozri
napr.: VOICIK, P. a kol. Pravo dusevného vlastnictva. Plzefi : Ale Cengk, 2012, s. 300.
4 K namietkam a sposobu ich uplatfiovania pozri blizsie § 30 az § 32 ZOZ.
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tovarov alebo sluZieb, na ktoré sa tieto oznacenia vztahuju, existuje
pravdepodobnost zameny na strane verejnosti; za pravdepodobnost zameny sa
povazuje aj pravdepodobnost asocidcie s nezapisanym oznacenim alebo s inym
oznacenim pouzivanym v obchodnom styku. “ Podstatou tohto ustanovenia je, Ze
aj nezapisané oznacenie alebo iné oznacenie pouZzivané v obchodnom styku
mdze branit’ zapisu neskorSej ochrannej znamky, ak st splnené zdkonom
stanovené podmienky.

Hlavnym predpokladom na ispesné uplatnenie ndmietky je existencia starSicho
prava k nezapisanému oznaceniu, ktoré¢ vzniklo jeho pouzivanim esSte pred
podanim prihlasky ochrannej znamky. Nevyzaduje sa pritom formalna
registracia, rozhodujuca je fakticka pritomnost oznaCenia na trhu a jeho
schopnost identifikovat’ fyzicka alebo pravnicku osobu. Zakon d’alej vyzaduje,
aby toto oznacéenie nemalo len miestny dosah, teda aby presahovalo ¢isto lokalny
vyznam a bolo zname aspoi v §ir§om relevantnom okruhu verejnosti. Dalsou
podmienkou je aj existencia pravdepodobnosti zameny, ktora vznika v dosledku
zhodnosti alebo podobnosti nezapisaného oznacenia a ochrannej znamky, ktora
ma byt’ zapisana do registra, a zaroven zhodnost alebo podobnost tovarov alebo
sluzieb, na ktoré sa tieto oznacenia vztahuju. V tejto suvislosti zdorazitujeme,
ze pravdepodobnost’ zdmeny sa neobmedzuje len na priame nebezpecenstvo
zameny oznaceni, ale zahia aj tzv. ,,pravdepodobnost asociacie ako situaciu,
ked’ si verejnost’ sice oznacenia priamo nezameni, ale predpoklada alebo moze
predpokladat’ medzi nimi hospodérsku, organizaént alebo inu savislost.*
Uzivanie nezapisaného oznacenia je potrebné dolozit’ v takom rozsahu, aby
Urad v konani o namietkach mohol konstatovat, Ze prihlisené oznagenie naozaj
zasahuje to starSich prav podla § 7 pism. f) ZOZ. Odborna literatara v tejto
suvislosti zvyrazinuje, Ze by malo ist’ o ,,dlhsSie trvajuce a kontinudlne uzivanie
namietaného nezapisaného oznacenia“*® Vzhladom na to, Ze Zakon
o ochrannych znamkach neustanovuje ziadnu presnu ¢asova podmienku, vzdy
je treba prihliadat’ na konkrétne okolnosti daného pripadu. Napriklad v reklame

4 K posudzovani asocicie porovnavanych oznaceni na strane spotrebitel'skej verejnosti,
ktora mé6ze byt uvedena do omylu o poévode takto oznacenych tovarov, ked’ze sa moze
domnievat, ze medzi prihlasovatelom a namietatelom existuje nejaké ekonomické
prepojenie pozri napriklad Rozhodnutie UPV SR z 11.05.2023, sp. zn. POZ 3170-
2021/N-40-2023 (v tomto pripade $lo o oznacenia ,, CORONAS*“ a ,,KORUNA®).

46 . HORACEK, R. in: HORACEK, R., CADA, K., HAIN, P. Prava k primyslovému
vlastnictvi. 2. vydani. Praha : C. H. Beck, 2011, s. 402.
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v online prostredi (najmi na socidlnych sietach) moéze pravo k nezapisanému
oznaceniu vzniknit’ uz za relativne kratky ¢as.*’ Z praktického hladiska ide o
vyznamny nastroj ochrany osdb, ktoré sice svoje oznaCenie nezaregistrovali, no
napriek tomu investovali do jeho budovania a etablovania na trhu. Zaroven toto
pravidlo zabrafiuje tomu, aby si ind osoba ,privlastnila“ cudzie nezapisané
oznacenie prostrednictvom registracie, ¢im sa posiliiuje spravodlivé fungovanie
hospodarskej sutaze.

V kontexte kolizie nezapisané¢ho oznacenia s ochrannou znamkou Eurdpskej
tnie (dalej len ,,0ZEU“) je vztah medzi eurdpskym systémom prava
ochrannych znamok a vnutro$tatnymi pravnymi predpismi (na Slovensku Zakon
o ochrannych znamkach) charakterizovany zasadou koexistencie.*® Clanok 8
ods. 4 Nariadenia Eurépskeho parlamentu a Rady (EU) 2017/1001 zo 14. jina
2017 o ochrannej znamke Eur6pskej tnie predstavuje dovody namietky proti

47 Tbid.

48 To znamend, 7e systém OZEU aj vnitro§tatna pravna uprava Zakona o ochrannych
znamkach existuju a funguji bok po boku. Rovnaké oznacenie mdze rovnaky majitel’
chrénit’ ako OZEU a ako narodni ochrannti znamku v jednom z &lenskych §tatov (alebo
vo vietkych z nich). Zasada koexistencie d’alej znamen4, Ze v systéme OZEU sa aktivne
uznava relevantnost’ vnutrostatnych prav a ich rozsah ochrany. V pripade, ze vznikne
rozpor medzi OZEU a narodnou ochrannou znamkou alebo inym vnutro§tatnym pravom,
neexistuje hierarchia, pomocou ktorej by sa urcilo, ze jeden systém je nadradeny
druhému; namiesto toho sa v pripade tychto rozporov uplatiiuje zasada prednosti. Ak st
splnené prislusné poziadavky, starSie narodné ochranné znamky alebo iné skorSie
vnutro§tatne prava mézu branit’ zapisu neskoriej OZEU alebo spdsobit’ jej neplatnost’.
Hoci sa na zéklade smernice Eurépskeho parlamentu a Rady (EU) 2015/2436 zo 16.
decembra 2015 o aproximacii pravnych predpisov ¢lenskych §tatov v oblasti ochrannych
znamok a smernic, ktoré jej predchadzali, harmonizovali pravne predpisy tykajiuce sa
zapisanych ochrannych znamok, nevykonala sa podobna harmonizacia na trovni EU,
pokial’ ide o nezapisané oznacenia, ani pokial’ ide o vacSinu ostatnych starSich prav ,
ktoré maju podobntl povahu. Tieto neharmonizované prava sa nad’alej v celom rozsahu
riadia vnutro$tatnymi pravnymi predpismi. Okrem toho existuju aj iné prava, ktoré
nevyplyvaji z ochrannych znamok a ktorych nadobudnutie a/alebo rozsah ochrany sa
riadia pravom EU. Blizsie k tomu pozri: EUIPO: Usmernenia o ochrannej znamke
7 31.03.2022. [cit. 24.03.2026]. Dostupné
online: <https://guidelines.euipo.europa.eu/1935585/2127261/usmernenia-o-ochrannej-
znamke/1-uvod>.
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prihlaske OZEU na zéklade stariej nezapisanej ochrannej znamky alebo iného
oznadenia pouzivaného v obchodnom styku a chraneného podl'a prava EU alebo
pravnych predpisov ¢lenskych statov, na ktoré sa vzt'ahuje uvedené ustanovenie.

Zaver

Oznacenia a zvlast nezapisané oznacenia nadobudaju v sucasnej digitalnej dobe
osobitny vyznam. Je tomu tak preto, Ze internet dramaticky zmenil sposob
vzniku, §irenia a poruSovania oznaceni, ako aj celkové chapanie ,,budovania®
znaCiek areputdcie najmid ak ide o socidlne siete a digitdlne platformy.
Zvyraznujeme, ze aj takéto nezapisané oznacenie je sposobilym predmetom
pravnej ochrany, a to napriek absencii jeho formalnej registracie ako je to pri
ochrannych znamkach, pripadne inych registrovanych oznaCeniach (napr.
obchodnych menéch). Prdvna ochrana nezapisaného oznacenia sa odvija
predovsetkym od jeho faktického pouzivania v hospodarskom styku a od
schopnosti plnit’ rozliSovaciu funkciu vo vztahu ku konkrétnej osobe, tovaru
alebo sluzbe, ku ktorej sa toto nezapisané oznacenie viaze. Vo svojej podstate
takéto nezapisané oznacenia funguju ako ochranné znamky.

Nezapisané oznacenia nie su chranené jednym samostatnym pravnym
predpisom, ale st chranené kombindciou viacerych pravnych ndstrojov réznych
pravnych predpisov. NajvyznamnejSie znich su namietky proti zapisu
oznacenia do registra podla Zakona o ochrannych znamkach, pravne
prostriedky ochrany proti nekalej sutazi a pravne prostriedky ochrany
obchodného mena podl'a Obchodného zakonnika a pravne prostriedky ochrany
proti neopravnenému zasahu do dobrej povesti pravnickej osoby podla
Obcianskeho zakonnika. Ochrana nezapisanych oznaceni je teda len nepriama a
slabSia nez ako je to pri registrovanych pravach, ked'Ze si vyzaduje aktivne
preukazovanie existencie a pouzivania tohto oznacenia a zasahu tretej osoby do
svojich prav. Podl'a Zakona o ochrannych znamkach sa ochrana nezapisanych
oznaceni zabezpeCuje prostrednictvom némietok proti zapisu oznacenia do
registra.

V hlavnom texte prispevku blizSie Specifikujeme hlavné predpoklady na
uspe$né uplatnenie namietky a poukazujeme pritom na niektoré
z problematickych vyziev v praxi. Napriklad, pokial’ ide o predpoklad ,dlhsie
trvajuceho a kontinudlneho uzivania namietaného nezapisaného oznacenia®,
tento sa v praxi v online prostredi moze javit ako problematicky, pretoze na
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socialnych sietach a digitalnych platformach pravo k nezapisanému oznaceniu
mdze vzniknut uz za relativne kratky Cas. Prdvo uzivatela nezapisaného
oznacenia na jeho d’alSie pouzivanie predstavuje tiez vyznamné obmedzenie
ucinkov z ochrannej znamky a vychddza z principu ochrany skor
nadobudnutych prav. Bude platit, ze ak urcitd osoba pouzivala nezapisané
oznacenie v obchodnom styku eSte pred tym, ako si ind osoba totozné alebo
podobné oznacenie zaregistrovala ako ochrannu znamku, pravny poriadok mu
spravidla priznava opravnenie v tomto pouzivani pokracovat. Toto tvrdenie
potvrdzujeme aj ¢eskou judikatirou.
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PRAVNE DEJINY UHORSKA AKO ZDROJ
POZNANIA PRE BUDUCNOST PRAVA

Andrea Vitkoova'

Abstrakt

Prispevok analyzuje pravne dejiny Uhorska ako $pecificky zdroj poznatkov
pre formovanie budicich poddb pravnej reguldcie. Autor sa zameriava na
fenomén uhorského obycajového prava, ktoré v stredoeurdpskom priestore
vykazovalo neobvykl(l stabilitu a trvacnost. Praca podrobne skima
mechanizmy fungovania nekodifikovaného pravneho poriadku, vyznam
systematizacie prostrednictvom Werb6czyho Tripartita a ustavno-pravne limity
verejnej moci zakotvené v Zlatej bule z roku 1222. Osobitnd pozornost’ je
venovana prechodu k modernému pravnemu S$tatu v roku 1848 a prezivaniu
uhorskych pravnych instititov v podmienkach ceskoslovenského pravneho
dualizmu po roku 1918. V zaverecnej Casti autor tieto sktisenosti z minulosti
zhriiuje a hl'ada v nich odpovede na dnes$né problémy — napriklad na to, ze mame
prili§ vela zakonov, v ktorych sa l'udia stracaji, alebo na otazku, ako si pravo
mdze udrzat’ autoritu v dnesnom technickom svete.

KTacové slova:

Uhorsko; obyc¢ajové pravo; Tripartitum; Zlata bula; stabilita prava; budicnost’
prava

Abstract

This paper analyzes the legal history of Hungary as a specific source of
knowledge for shaping future forms of legal regulation. The author focuses on

! JUDr. Andrea Vitkdova, PhD., Fakulta prava Paneurdpska vysoké $kola, Bratislava;
odborny asistaent
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the phenomenon of Hungarian customary law, which exhibited unusual stability
and durability within the Central European region. The work examines in detail
the mechanisms of an uncodified legal order, the significance of systematization
through Werbdczy’s Tripartitum, and the constitutional-legal limits of public
power enshrined in the Golden Bull of 1222. Particular attention is paid to the
transition to a modern state governed by the rule of law in 1848 and the
persistence of Hungarian legal institutions under the conditions of Czechoslovak
legal dualism after 1918. In the final part, the author summarizes these past
experiences and seeks answers to contemporary problems — for example, the
issue of over-regulation (having too many laws) in which people get lost, or the
question of how the law can maintain its authority in today’s technological
world.

Keywords:

Hungary; customary law; Tripartitum; Golden Bull; legal stability; future of law

Uvod

Ked sa v stcasnosti vedi odborné debaty o budicnosti prava, vacSina
pozornosti sa prirodzene sustredi na technologické a globalne zmeny, ktoré
menia na$ svet pred ofami. RieSime otazky regulacie umelej inteligencie,
hl'adame pravne ramce pre digitalnu suverenitu Statov, analyzujeme digitalnu
ekonomiku ¢i nové podoby medzinarodného obchodu v kybernetickom
priestore. Tieto témy sG nepochybne doblezité, pretoze urCuju smerovanie
modernej civilizicie. Casto sa vak pri tomto technologickom nadseni zabuda
na jednu podstatnu vec — pravo nikdy nevznika ,,na zelenej like“. Kazdé nové
pravidlo, ktoré dnes prijmeme, kazda nova regulécia, ktoru schvali zdkonodarca,
je nevyhnutne naviazana na predchadzajuce prvky pravnej kultury, na tradicie,
ktoré sa v naSom geografickom a kultrnom priestore formovali celé starocia.
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Ak chceme skutoéne pochopit, kam pravo smeruje, musime najprv porozumiet’
tomu, z akych zakladov vyrasta.?

Pravne dejiny Uhorska v tomto kontexte pontikaji vynimo¢ny material pre
uvazovanie o podstate prava. Uhorsko po staroCia predstavovalo Statny utvar,
ktorého stcastou bolo aj izemie dne$ného Slovenska, a jeho pravna kultura
priamo formovala naSe domdace prostredie. Tento systém bol v europskom
kontexte unikatny svojou odolnostou a kontinuitou. Uhorsko sa dlho branilo
modernym kodifikaciam, aké pozname z Rakuska ¢i Francuzska, a radSej sa
spolichalo na nepisané obycajové pravidla a zivl sidnu prax. Skiimanie tychto
dejin ndm umoznuje vidiet, ako moze pravo fungovat organicky — teda nie ako
umely produkt administrativneho prikazu, ale ako subor pravidiel, ktoré
spolo¢nost’ realne prijima a povazuje za spravodlivé.?

Cielom autora je podrobit analyze kIi¢ové kapitoly uhorského pravneho
vyvoja a zamysliet sa nad ich odkazom pre budicnost. Budeme hl'adat
odpovede na to, ¢o ndm dnes mdze povedat obycajové pravo o legitimite
noriem, ako mdze systematizacia prava v podobe Tripartita inSpirovat’ modernti
legislativu a ako stredoveka Zlata bula polozila zaklady pre limitovanie verejnej
moci. Pravna histéria by pre nas nemala byt len zbierkou starych faktov v
zapraSenych archivoch, ale Zivym zdrojom poznania. Ak pochopime, ako si
pravo udrzalo autoritu v minulosti bez modernych kodexov, budeme lepsie
pripraveni na budicnost, v ktorej tradiéné pisané pravo ¢eli novym vyzvam.

PRECO PRAVE UHORSKE PRAVNE DEJINY?

Vedecky zaujem o uhorsky pravny vyvoj v 21. storo€i nie je len otdzkou
nostalgie ¢i regionalneho patriotizmu. Existuji na to hlboké teoreticko-pravne
dovody. Prvym z nich je fakt, ze uhorsky pravny systém vykazoval nevidanu

2 RADY, M. Customary Law in Hungary: Courts, Texts, and the Tripartitum. Oxford:
Oxford University Press, 2015, s. 12.

3 SZABO, 1. The Constitutional Development of Hungary After 1918. Miskolc: Central
European Academic Publishing, 2022, s. 74.
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mieru vnutornej stability. Zatial’ ¢o iné eurdpske krajiny prechadzali v 18. a 19.
storo¢i radikalnymi zmenami pod vplyvom osvietenského absolutizmu,
Uhorsko si Uzkostlivo strazilo svoju pravnu kontinuitu. Tento systém nebol
postaveny na vopred vymyslenych teodriach, ale na dlhodobej sktisenosti a na
dialégu medzi panovnikom, stavmi a sidnou mocou.*

Sivéak vo svojej praci upozoriiuje, Zze uhorské pravo bolo izko prepojené s tym,
ako spolo¢nost’ v naSom priestore redlne fungovala.’ Pravo nebolo vnimané ako
cudzi nastroj Statnej moci, ale ako subor pravidiel, ktoré chranili krajinu a jej
obyvatel'ov. Druhym dévodom je nasa Specifickd ustavna tradicia. Uhorsko
nemalo jednu pisanu Ustavu, ale disponovalo tzv. historickou ustavou. Tento
model nam ukazuje, Ze Ustavnost’ je v skuto¢nosti o zdielanych hodnotach a
konsenze v spolo¢nosti, nie o tom, o je napisané v jednej istavnej listine.®

Tretim, a pre nas najviac praktickym dovodom, je kontinuita prava na
Slovensku. Uhorské pravo u nas neskoncilo zo dna na den po vzniku
Ceskoslovenska v roku 1918. Naopak, mnoh¢ jeho ingtitaty sme si preniesli do
nového Statu a formovali naSe pravne myslenie eSte celé desatrocia. Bena a
Gabris v tejto suvislosti zdoraznuju, ze uhorské pravne dejiny su v skutocnosti
dejinami prava na Slovensku.” Pochopenie tychto korefiov je nevyhnutné pre
kazdého, kto chce pochopit’ sucasny slovensky pravny poriadok a uvazovat' o
jeho buducich reformach. Histéria nam tak sluzi ako kompas pri navigacii v
spleti modernych regulacii.

4RADY, M., ref. 1, 5. 45.

5 SIVAK, F. Dejiny $titu a prava na tzemi Slovenska do roku 1918. Bratislava:
Univerzita Komenského, 1998, s. 22.

6 SZABO, L, ref. 2, s. 76.

7 BENA, I. a T. GABRIS. Dejiny prava na Slovensku I. (do roku 1918). Bratislava:
Wolters Kluwer, 2015, s. 15.
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OBYCAJ AKO PRAMEN PRAVA A PROBLEM PRAVNEJ
LEGITIMITY

V modernom chéapani prava sme zvyknuti na to, Ze zakony si prijimané
Statom a ich platnost’ sa odvija od formalneho zverejnenia v zbierke zdkonov.
Pravne dejiny Uhorska vSak ponukaji uplne iny pohl'ad na to, ¢o dava pravu silu
a autoritu. Zakladnym kamenom celého systému nebol pisany zakon, ale pravna
obyc¢aj (ius consuetudo). Aby sme pochopili jej vyznam pre budicnost’, musime
najprv analyzovat, z Coho tato obycaj Cerpala svoju legitimitu a aké mala
Specifické znaky.

Pravna oby¢aj v Uhorsku nebola len ndhodnym zvykom alebo tradiciou. Na
to, aby sa uréité spravanie stalo pravne zaviznym, muselo spiiat’ niekol’ko
prisnych kritérii, ktoré sa vykrystalizovali v pravnej vede a sidnej praxi. Martyn
Rady uvéadza, Ze uhorska oby¢aj sa opierala o tri zakladné piliere.® Prvym
znakom bola dlhodobost’ a opakované pouZzivanie (longaeva consuetudo). Neslo
o jednorazové rozhodnutie, ale o pravidlo, ktoré sa v spolo¢nosti uplatiiovalo po
generacie. Pravnici vtedy verili, Ze ak nieco prezilo skusku ¢asom, je to overené
a rozumné. Druhym, nemenej délezitym znakom, bolo vnutorné presvedcenie o
zavéznosti (opinio iuris sive necessitatis). To znamend, ze l'udia a najmi
sudcovia dané pravidlo nedodrziavali len zo zvyku, ale preto, lebo boli tiprimne
presved&ent, Ze ide o pravo, ktorého porusenie by malo byt’ sankcionované.’

Tretim $pecifickym znakom, ktory zdoraziuju aj Bena a Gabris, bola rozumnost’
obycaje (rationabilitas). Obyc¢aj nemohla byt’ v rozpore so zakladnymi principmi
spravodlivosti alebo s dobrymi mravmi. Ak by bol nejaky zvyk nespravodlivy
alebo skodlivy, sudna prax ho odmietla uznat’ za pramen prava. V uhorskom
prostredi navySe platilo, ze oby¢aj musela byt potvrdena sidnou praxou
Kralovskej kurie — az rozsudok najvyssieho sudu dal obycaji jej definitivnu,
,oficidlnu® pecat’. Z pohladu budicnosti prava je tato skusenost’ relevantna z
hl'adiska hl'adania legitimity v dobe ,,inflacie zakonov*. Ak sa dnes stretdivame
s tym, ze formalne platné zdkony st v praxi ignorované alebo net¢inné, uhorsky

8 VLADAR, V. Collections of Customary Law in East Central Europe Using the Example
of Opus Tripartitum. Miskolc: Central European Academic Publishing, 2023, s. 116.

9RADY, M., ref. 1, s. 58.
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priklad pripomina, Ze skutocnd autorita prava vyviera z jeho spoloCenskej
akceptacie a z toho, ¢i ho ludia vnimaju ako spravodlivé rieSenie svojich
problémov.'°

VYZNAM OBYCAJOVEHO PRAVA V UHORSKOM PORIADKU

Obyc¢ajové pravo v Uhorsku nebolo len nejakym doplnkom k zakonom, ale
predstavovalo ich zakladny a najdlhSie platny prameii. Na naSom uzemdi fakticky
urcovalo pravny zivot od rané¢ho stredoveku az do polovice 20. storocia.
Laclavikova a Svecova vo svojich zbierkach pramenov dokumentuju, ako
obyc¢aj dominovala pravu aj v ¢asoch, ked krali vydavali dolezité dekréty.
Sudcovia pri vyklade kral'ovskych nariadeni vzdy prihliadali na to, ako sa dana
vec riesila doteraz podl'a zavedenej oby¢aje.!' Preco sa vSak oby¢ajové pravo
udrzalo tak dlho a preco malo takt silnt poziciu? Odpoved’ musime hl'adat’ v
politickom usporiadani krajiny. Uhorsko bolo stavovskym §tatom, kde panovnik
nevladol absolutne, ale musel sa 0 moc delit’ so §lachtou. SFachta vnimala
obycajové pravo ako svoju najvacsiu ochranu pred kral'ovskou 'ubovolou.

Sivak vysvetl'uje, Ze obycaj bola pre stavy symbolom ich ,starych dobrych
prave.!> Zatial' o zakon mohol kral'’ kedykol'vek zmenit alebo vydat’ novy,
obyc¢ajové pravo bolo nieco, ¢o tu bolo ,,odnepamiti“ a kral ho musel
reSpektovat. Obycaj tak v Uhorsku plnila funkciu uréitej nepisanej tistavnej
poistky. Zabezpecovala, aby pravo rastlo zdola, z potrieb krajiny a $lachtického
stavu, a nie len z vole panovnickeho dvora. Dalsim dovodom opodstatnenosti
obycaje bola jej pruznost. V krajine, ktora bola socialne velmi rozmanita,
umoziovala obyCaj reagovat’ na miestne potreby ovela lepSie nez jeden
univerzalny zékon vydany z centra.

10 Garayova, L. (2025). Kinship care as living law: An unwritten source of child
protection law. Bratislava Law Review, 9(Spec), 63-82.
https://doi.org/10.46282/b1r.2025.9.Spec.1035

' LACLAVIKOVA, M. a A. SVECOVA, eds. Pramene prava na uzemi Slovenska I. od
najstarsich ¢ias do roku 1790. Trnava: Typi Universitatis Tyrnaviensis, 2007, s. 42.

12QIVAK, F., ref. 4, s. 130.
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Najfascinujucej$im prvkom uhorskej pravnej kultiry bol princip, Ze oby¢aj ma
v urcitych pripadoch prednost’ pred pisanym zakonom. V dneSnej pravnej
hierarchii je nieCo také nepredstavite'né, no v Uhorsku iSlo o uznavanu doktrinu.
Laclavikova a Svecova v edicii pramefiov dokumentuju pripady, kedy stara a
osvedcena obycaj dokazala ,,porazit™ novsi kralovsky dekrét. Tento princip,
znamy ako ,,consuetudo vincit legem* (obycaj vitazi nad zakonom), vychadzal
z presvedCenia, ze ak sa zédkon v praxi neujme a 'udia ho vedome ignoruju v
prospech starého zvyku, tak tento zakon straca svoju legitimitu. Uhorski
pravnici tvrdili, Ze pravo, ktoré sa v Zivote nepouziva, je mitve. Naopak, obycaj,
ktor vsetci reSpektuju, je ,,zivym slovom* spravodlivosti. Z pohladu
budticnosti prava je tato tisicroéna skusenost’ in$pirativna najma v sicasnej dobe
rozvoja tzv. ,,soft law*. Ukazuje sa, Ze sa v uréitom zmysle vraciame k modelu,
kde autorita normy nevychadza len z prikazu zdkonodarcu, ale z konsenzu
odbornej komunity a z funkénosti pravidla v praxi.'3

TRIPARTITUM AKO TEXT PRAVNEJ KONTINUITY A JEHO
VYZNAM PRE SUDNU PRAX

Ak by sme mali v dejinach eurdpskeho prava hladat’ dokument, ktory mal
najvacsi vplyv na pravnu prax bez toho, aby bol formalne schvaleny ako zakon,
nepochybne by nim bolo Tripartitum opus iuris consuetudinarii inclyti Regni
Hungariae partiumque adnexarum. Toto dielo, ktoré v roku 1514 dokoncil
krajinsky sudca Stefan Werbdczy, predstavuje jeden z najpozoruhodnejsich
fenoménov uhorskej pravnej kultiry. Jeho vyznam pre sudnictvo bol taky
zasadny, Ze po celé starocia formovalo nielen to, ako sa stdilo, ale aj to, ako
pravnici v nasom priestore premyslali o spravodlivosti a majetku.
NajzaujimavejSim aspektom Tripartita je jeho formalne postavenie medzi
pramenmi prava. Hoci ho uhorsky snem v roku 1514 prijal a kral’ Vladislav II.
Jagelovsky ho prisl'tbil potvrdit, k jeho oficidlnemu vyhlaseniu (promulgacii) a
opatreniu kralovskou pecat’ou nikdy nedoslo.

Z cisto formalneho hl'adiska teda Tripartitum nebolo zdkonom. Napriek tomu
ho sudna prax okamzite prijala ako nespochybnitel'nt autoritu. Barna Mezey vo

13 HAMZA, G. Roman law and the development of Hungarian private law before the
promulgation of the Civil Code of 1959. Fundamina, 2014, ro¢. 20, ¢. 1, s. 384.
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svojich pracach uvadza, ze Tripartitum sa stalo faktickou ,,bibliou uhorského
prava.'"* Jeho autorita nevyvierala z prikazu panovnika, ale z jeho vnutorne;j
kvality. Werbdczy totiz neurobil ni¢ menej, nez Ze vniesol systém do dovtedy
neprehl’adnej spleti obycajov, kral'ovskych dekrétov a sidnych precedensov. Pre
sudcov a advokatov, ktori dovtedy tapali v nejasnych pravidlach, bolo
Tripartitum darom z nebies — ponuklo im jasnt Struktiru, terminolégiu a logické
usporiadanie pravnych institatov.

Pred vznikom Tripartita bola uhorska stidna prax roztriestena. Obycajové
pravo sa v roznych stoliciach a mestach vykladalo odlisne, ¢o viedlo k pravnej
neistote. Werbdczy tento problém vyriesil tym, Ze miestne obyc¢aje zjednotil a
prepojil ich s prvkami rimskeho a kanonického prava. Stdna prax tak v
Tripartite ziskala jednotny manual. Adriana Svecové zddraziuje, Ze Tripartitum
zafixovalo kl'i¢ové institity suikromného prava, najmé v oblasti pozemkového
vlastnictva, dedenia a rodinného prava.!® Sudca uz nemusel patrat’ v pamiiti
starS§inov — stacilo otvorit Werbdczyho dielo. Tripartitum zaviedlo presné
pravne pojmy, ktoré sa na naSom uzemi v nezmenenej podobe pouzivali az do
polovice 20. storo¢ia. Pre pravnu prax to znamenalo obrovsky skok vpred v
predvidatel'nosti rozsudkov. Sudcovia sa na Tripartitum odvolavali vo svojich
rozhodnutiach tak ¢asto, Ze sa stalo si¢ast'ou beznej pravnej argumentécie.'®

Z pohladu dneska a budiicnosti prava je tento moment systematizacie
mimoriadne ddlezity. Zijeme v dobe, kedy je pravo rozdrobené do tisicok
nariadeni a smernic. Pravnici Casto stracaji ,,vel'ky obraz“ a sudy sa topia v
neprehl’adnej legislative. Tripartitum nam ukazuje, ze cesta k spravodlivosti
vedie cez zjednodusenie a logické usporiadanie. Skusenost’ z uhorskej stidnej
praxe nas uci, ze pravo potrebuje pevné zaklady — ur€itl ,,pravnu architektaru®,
ktora zostava stabilna, aj ked” sa menia konkrétne politické pomery. Tripartitum
uspelo preto, lebo sudcom nekomplikovalo zivot novymi vymyslenymi

14 MEZEY, B., ed. Magyar jogtdrténet. Budapest: Osiris Kiad6, 2007, s. 89.

15 SVECOVA, A. The Opus Tripartitum as an Original Source of Law. Krakowskie
Studia z Historii Panstwa i Prawa, 2018, ro¢. 11, ¢. 3, s. 302.

16 HAMZA, G., ref. 11, s. 386.



Andrea Vitkoova | 113

pravidlami, ale dalo im do ruk jasny systém tych pravidiel, ktoré uz v
spoloé¢nosti fungovali.!” Kvalitna odborna systematizacia moze mat’ v pravne;j
kultare ovela vacsiu vahu nez narychlo schvaleny, no zle napisany zakon.

ZLATA BULA Z ROKU 1222 A JEJ HISTORICKY VYZNAM

V diskusii o buducnosti prava sa neustale vraciame k otazke, ako efektivne
obmedzit’ verejni moc a zabezpecCit, aby §tatna autorita neprekrocila hranice
spravodlivosti. Uhorské pravne dejiny v tomto smere ponukaju jeden z
najvyznamnej$ich dokumentov v stredoeurépskom priestore — Zlata bulu
Ondreja II. z roku 1222. Hoci ide o dokument stary osem storo¢i, jeho vplyv na
formovanie nasho konstitucionalizmu je zdsadny. Balogh ju vo svojej analyze
pravom radi k najdodlezitejsim eurdpskym listinam slobdd, pricom ju kladie na
roroven anglickej Magny Charty. Zlata bula nevznikla z dobrej vole panovnika,
ale ako vysledok obrovského spolo¢enského a politického tlaku. Sivak
pripomina, Ze zaciatok 13. storo¢ia bol v Uhorsku obdobim hlbokej krizy, kedy
kral’ Ondrej II. rozdaval kralovské majetky uzkej skupine vel'mozov, ¢im
oslaboval §tat aj postavenie niz8ej $lachty.'® Prave tito servienti prinutili kral’a
vydat’ dokument, ktory by ich chranil pred 'ubovélou panovnika a vel'mozov.

Z dnes$ného pohladu je fascinujuce sledovat, ako sa v Zlatej bule zacali
objavovat’ zarodky toho, ¢o dnes nazyvame ,,pravny §tat“. Listina obsahovala
31 clankov, ktoré garantovali osobnu slobodu Slachty (napriklad zédkaz
uvéznenia bez riadneho sudu), ochranu majetku a oslobodenie od dani. Kral’ sa
v nej zaviazal, Ze bude vladnut podla jasne stanovenych pravidiel.
Najdolezitejsim a historicky najvplyvnejsim prvkom Zlatej buly bol jej
posledny, 31. ¢lanok, ktory zakotvil tzv. pravo na odpor (ius resistendi). Toto
ustanovenie hovorilo, Ze ak by kral’ alebo jeho nastupcovia porusili sI'uby dané
v bule, slachta a duchovenstvo maji pravo postavit’ sa panovnikovi na odpor
bez toho, aby boli obvineni z velezrady. Attila Horvath v tejto stivislosti hovori,

17§VECOVA, A., ref. 13, s. 305.

18 LACLAVIKOVA, M. a A. SVECOVA, ref. 9, s. 68.
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ze Zlaté bula vniesla do politickej kultiry Uhorska myslienku, Ze legitimita moci
nie je absolutna, ale je podmienena dodrziavanim prava.'®

Pravo na odpor bolo pre uhorsky konstitucionalizmus kl'i¢ové. Hoci bolo
neskor, v roku 1687 na sneme v Bratislave, formalne zrusené pod tlakom
Habsburgovcov, jeho odkaz v prdvnom vedomi prezil. Uhorska Slachta po
staroCia argumentovala tym, Zze ak panovnik vladne nespravodlivo, straca
moralne aj pravne pravo na poslusnost’. Pre buducnost’ prava je to nesmierne
cenna lekcia: pravo musi mat vzdy zabudované mechanizmy ,poslednej
indtancie®, ktoré chrania spoloénost’ pred totalitnymi tendenciami moci. Zijeme
v dobe, kedy sa formy moci dramaticky menia. UZ nejde len o klasicka $tatnu
moc reprezentovanu politikmi. Celime novej moci algoritmov a digitdlnych
platforiem, ktoré disponuju obrovskym vplyvom bez jasnej kontroly. Lekcia zo
Zlatej buly nam hovori, zZe kazda moc — nech ma akukol'vek podobu — musi mat’
svoje hranice.?’

Bena a Gabri§ v tejto suvislosti poukazuji na to, Ze uhorsky
konstitucionalizmus bol postaveny na dialogu a vyvazovani sil. Ak sme v 13.
storo¢i hladali ochranu pred kralovskou lubovolou, v 21. storo¢i budeme
musiet’ hl'adat’ pravne nastroje, ako kontrolovat’ digitalnu suverenitu a neosobné
rozhodovacie procesy umelej inteligencie. Princip zostava rovnaky: moc musi
byt podriadend pravidlam, ktoré st vopred zname a ktorych porusenie je
sankcionovatelné.?! Zlata bula nas uéi, Ze pravo nie je len nastrojom vladnutia,
ale predovsetkym $titom, ktory chrani slobodu jednotlivca pred akoukol'vek
formou absolutizmu. Ak ma byt pravo buducnosti Gspesné a reSpektované, musi
si tento historicky odkaz uchovat’ a pretransformovat’ ho do novych podmienok
moderného sveta.

19 BALOGH, E. The Hungarian Golden Bull and its place among European legal sources.
Budapest: Ferenc Madl Institute, 2023, s. 44.

20 HORVATH, A. The Golden Bull of 1222 and the historical constitution.
Székesfehérvar: King Saint Stephen Museum, 2022, s. 154.

21 BALOGH, E., ref. 17, s. 50.
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HISTORICKA USTAVA A PROBLEM NEKODIFIKOVANEJ
USTAVNOSTI

Uhorsko bolo az do roku 1918 v europskom kontexte unikatom, pretoze
nedisponovalo Ustavou v podobe jediného, formalne prijatého a hierarchicky
najvyssieho dokumentu. Namiesto toho sa spoliehalo na model tzv. historicke;j
ustavy. Tento systém nebol vysledkom jednorazového revoluéného aktu, ale
vyvijal sa organicky stovky rokov. Historickll ustavu tvoril subor kl'ucovych
zakonov, sudnych precedensov a ustavnych zvyklosti, ktoré sa povazovali za
nedotknutelné.?2 Ustrednym pilierom tohto systému bola doktrina Svitej koruny
(Szent Korona-tan). V uhorskom pravnom mysleni nebola koruna len fyzickym
predmetom, ale pravnou fikciou, ktora personifikovala §tat a suverenitu. Podla
tejto doktriny moc nepatrila vyluéne kral'ovi, ale Svéta koruna ju delila medzi
panovnika a ,,politicky narod“. Bena a Gabri§ upozoriiuju, ze tato doktrina
fungovala ako tmel celého kralovstva — zjednocovala izemie a obyvatel'ov do
jedného pravneho celku.

Historicku tstavu dopifali tzv. kardinalne zikony, medzi ktoré sa ratala Zlata
bula, Werb6czyho Tripartitum a neskor aprilové zakony z roku 1848. Sivak
pripomina, ze akykol'vek pokus panovnika o zmenu tychto zakladnych pravidiel
bez sthlasu stavov bol vnimany ako utok na samotné zaklady Statu. Historicka
ustava tak v Uhorsku plnila funkciu moderného ustavného sudnictva — strazila
limity moci prostrednictvom tradicie a politického konsenzu. Pre reflexiu
budticnosti prava je tento model mimoriadne zaujimavy. V sti¢asnosti sa opat’
vracia diskusia o tzv. ,istavnej identite* a o nepisanych principoch ustavnosti,
ktoré stoja nad samotnym textom ustavy. Uhorska skisenost’ ndm hovori, ze
skuto¢na Ustavnost’ nie je len o tom, ¢o je napisané na papieri, ale o ,stave
pravneho vedomia* spolo¢nosti.?®

Ak sa dnes v pravnej vede pytame, ako chranit’ demokraciu a pravny Stat pred

.....

22 37ABO, L, ref. 2, s. 80.

B KONCZOL, M. a I. KEVEVARI. History and Interpretation in the Fundamental Law
of Hungary. European Papers, 2020, ro¢. 5, €. 1, s. 224.
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systému zavisi od sily tradicie a od v§eobecného presvedcenia, ze urcité pravidla
st nedotknutel'né. Na druhej strane vSak uhorsky priklad odhal'uje aj slabinu —
nekodifikovana ustava je nachylna na rézne interpretacie, kedy si kazdy stav
vysvetluje dejiny a tradiciu podla svojich potrieb. Buducnost' prava preto
pravdepodobne bude hladat syntézu medzi uhorskou stabilitou a modernou
poziadavkou na jasnost a pisomnu formu zékladnych pravidiel. Lekcia z
Uhorska znie: tistavnost’ je v skutocnosti o reSpekte k pravidlam, nie o ich pocte.

STAVOVSKE PRAVO, NEROVNOST A HISTORICKE HRANICE
PRAVNEJ KONTINUITY

Pri reflexii uhorskych pravnych dejin ako zdroja poznania je nevyhnutné
zachovat’ kriticky odstup a pomenovat’ aj odvratenu stranu tejto tradicie.
Uhorské pravo bolo po vacsinu svojej existencie pravom stavovskej spolo¢nosti.
Nebolo zalozené na principe vSeobecnej rovnosti 0sob pred zakonom, ale na
prisnej hierarchizacii a pravnom rozvrstveni obyvatel'stva. Iné postavenie mala
Slachta, iné mestianstvo a zasadne odlisné (az do polovice 19. storoc¢ia) poddany
I'ud. Bena a Gabri§ spravne upozoriuju, Ze tento systém bol nespravodlivy voci
vicsine Pudi a sluzil na udrzanie moci privilegovanych.?* Tato skutoénost’ ma
pre teériu prava zasadny metodologicky vyznam. Ukazuje totiz, Ze historicka
kontinuita sama o sebe nie je normativnym argumentom pre spravnost’ poriadku.
Prave naopak, dejiny stavovského prava s mementom, Ze aj nespravodlivy
systém moze pretrvavat vel'mi dlho, ak je inStitucionalne zafixovany.

Zlom predstavuje rok 1848 a aprilové zakony, ktoré priniesli zrusenie
poddanstva a po prvykrat v naSich dejinach zaviedli princip rovnosti pred
zékonom.? Je to dolezita lekcia pre budicnost prava: poriadok sa musi vediet
zmenit, ked’ sa zmeni nase vnimanie toho, ¢o je spravodlivé. Ak by pravo
zostalo zaseknuté v minulosti a branilo by pokroku, l'udia by mu prestali verit’.
Tradicia ndm mé déavat’ stabilitu, ale nesmie nam zvézovat’ ruky pri budovani
spravodlivejSej spolo¢nosti. Pre budicnost’ prava z toho vyplyva klacové

24 BENA, J. a T. GABRIS, ref. 6, s. 112.

25 KEPES, G. The April Laws of 1848. Budapest: Ferenc Madl Institute, 2024, s. 106.
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poucenie: Pravo sa musi vediet’ v¢as a vedome reformovat’, aby nestratilo svoju
moralnu legitimitu. Uhorsky vyvoj ukazuje, Ze ak sa pravny poriadok prilis§ dlho
brani spolocenskej emancipacii v mene tradicie, riskuje nasilné otrasy.
Poucenim je teda nevyhnutnost' dynamickej stability — schopnosti prava
adaptovat’ sa na meniacu sa predstavu o spravodlivosti bez toho, aby doslo k
totalnemu kolapsu pravnej istoty.

KODIFIKACIA, NEKODIFIKACIA A OTAZKA PRAVNEJ ISTOTY

Jednou z najvécsich zahad uhorského prava pre zahraniénych historikov
zostava otazka, ako mohol vyspely §tat v strednej Eurdpe fungovat bez
moderného obciansky zadkonnika. Zatial’ ¢o Raktsko malo svoj ABGB uz od
roku 1811 a Francuzsko Napoleonov kédex, Uhorsko si tizkostlivo strazilo svoj
systém postaveny na obycaji a Tripartite. Tento odpor voci kodifikacii nebol
nahodny a skryva v sebe doleziti lekciu o povahe pravnej istoty. Hlavnym
argumentom uhorskych pravnikov proti kodifikacii bol strach z ,,mftveho
textu®. Veress vo svojej praci vysvetl'uje, ze popredni uhorski teoretici vnimali
pravo ako Zivy organizmus, ktory dycha so spolo¢nost'ou.?® Obévali sa, Ze ak sa
pravo ,,uvdzni“ do paragrafov v zakonniku, strati svoju pruznost. Verili, Ze
sudca, ktory sa opiera o dlhodobti oby¢aj a rozumnost’, ndjde spravodlivejsie
rieSenie neZ sudca, ktory je len ,,ustami zdkona“.?’

Laclavikova a Svecova dokumentuju, Ze v 19. storo¢i sa v Uhorsku viedli
burlivé debaty o potrebe civilného koédexu. Hoci vzniklo niekolko navrhov,
ziadny z nich nebol oficialne prijaty ako zakon. Uhorsko radsej zvolilo cestu
modernizacie prostrednictvom ciastkovych zakonov a stdneho rozvijania
pravidiel. Pravna istota sa v tomto systéme neopierala o existenciu kodexu, ale
o kontinuitu rozhodovania Kralovskej kurie, ktora prostrednictvom svojich
rozhodnuti zjednocovala vyklad prava. Uhorska skusenost nam dnes otvara oci
v otazke pravnej istoty. V modernej dobe sme uverili mytu, Ze ¢im podrobne;jsi

26 VERESS, E. Customary Law vs. Codified Law in 1930s Hungary. Budapest: Studies
for Mezey, 2024, s. 210.

27 LACLAVIKOVA, M. a A. SVECOVA, eds. Pramene prava na tuzemi Slovenska II.
1790 — 1918. Trnava: Typi Universitatis Tyrnaviensis, 2012, s. 15.
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zakonnik mame, tym vysSia je pravna istota. Realita je vSak Casto opacna —
bujnenie legislativy vedie k chaosu. Uhorsky priklad nam dokazuje, Ze pravna
istota moze byt vysoka aj bez kodexu, ak je v state silna pravna kultira a stabilna
stdna moc.

V ére technologickych zmien, kedy legislativa nestiha reagovat’ na rozmach
novych technoldgii, sa opat’ vraciame k ,,uhorskému problému“. Mozno v
budtcnosti nebudeme potrebovat’ tisicstranové zakony na kazdi novi
technologiu. Mozno sa budeme musiet’ vratit k budovaniu silnej ,,pravnej
architektiry zalozenej na principoch a spravodlivosti, ktoré¢ sudcovia dokazu
aplikovat’ na nové situacie.?® Uhorsko ndm ukazuje, Ze pravo mdze byt pevné
aj bez kodexu, ak je postavené na reSpekte k tradicii a na odbornosti tych, ktori
ho aplikuju. Lekcia z Uhorska znie: pravna istota nie je v texte, ale v
predvidatelnom konani institucii a v kvalite pravnej argumentacie, ktora dokaze
staré hodnoty preniest’ do novych podmienok.

PRAVNA KONTINUITA PO ROKU 1918 A TRVANIE UHORSKEJ
TRADICIE

Zéanik Rakusko-Uhorska v oktobri 1918 a nasledny vznik Ceskoslovenskej
republiky predstavuju v pravnej vede jeden z najzaujimavejsich prikladov toho,
ze pravo ma ovel'a dlhsiu Zivotnost’ nez $tatne utvary. Hoci sa politické mapy
Eurdpy prekreslili, pravny poriadok na tizemi Slovenska zostal v mnohom
nezmeneny. Aby sa prediSlo pravnemu chaosu, novovzniknuty Stat prijal
recepCnu normu, ktora zachovala v platnosti vsetky doterajSie krajinské zékony.
Pre tizemie Slovenska to znamenalo zakonzervovanie uhorského prava. Vznikol
tak stav pravneho dualizmu, ktory viedol k tomu, Ze v jednom State platili dva
uplne odlisné systémy pramenov prava. Benia a Gabri§ v tejto suvislosti
upozoriuju, ze tento dualizmus nebol len technickym problémom, ale hlbokym
rozdielom v pravnej kultare.

28 VERESS, E., ref. 24, s. 215.
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Prekvapivym zistenim pre moderného pravnika moéze byt fakt, ze Tripartitum
zostavalo na Slovensku realnym a autoritativnym pramefiom stkromného prava
az do polovice 20. storo¢ia. Adriana Svecova dokumentuje, e sudcovia pri
rieSeni sporov o pozemkové vlastnictvo ¢i dedi¢stvo bezne argumentovali
konkrétnymi pasdzami z Tripartita.?’ Stefan Luby tento jav ozna¢il za prejav
obrovskej institucionalnej zotrva¢nosti prava.’® Pravny poriadok ma v sebe
zabudovanu pamdt, ktord nemozno vymazat politickym aktom. Pravne
kategorie uhorského povodu sa ukazali byt odolnejSie nez monarchia samotna.
Tento stav trval az do 1. januara 1950, kedy nadobudol ti€¢innost’ prvy spolo¢ny
obciansky zakonnik.

Skusenost’ s pravnym dualizmom je pre reflexiu buducnosti prava nesmierne
cenna. V stcasnosti ¢elime podobnym vyzvam v ramci procesov eurdpskej
integracie. Casto Zijeme v iluzii, Ze sta¢i prijat’ jednotné eurdpske nariadenie a
pravna realita sa okamzite zjednoti. Uhorska skiisenost’ nas vSak uci nieco iné.
Pod povrchom jednotnej legislativy vzdy pretrvavaju hlboké vrstvy domacej
pravnej kultury, ktoré urcuju, ako sa dané pravidlo bude v praxi vykladat’. Kazda
uspesna reforma v buducnosti musi viest’ dialog s historiou. Pravo na Slovensku
nie je tvorené na ,zelenej luke®; je to vysledok dlhého vrstvenia, v ktorom
uhorské korene stale hraji dolezitd, hoci niekedy neviditel'nt tlohu.

Na zaklade vykonanej analyzy klIiCovych aspektov uhorského pravneho
vyvoja moézeme formulovat’ tri hlavné oblasti poznania, ktoré presahuji ramec
histérie a ponukaju odpovede na otazky buduceho smerovania prava. Po prvé:
lekcia o legitimite a spoloCenskom zakotveni prava. Uhorsky model
obyc¢ajového prava nam pripomina, ze skutocna sila prava nevyviera z prikazu
parlamentu, ale z jeho vnutornej akceptacie spolo¢nost'ou. V dobe legislativnej
hypertrofie sa uhorsky déraz na ,,rozumnost™ a ,,dlhodobost™ pravidiel javi ako
doblezity korektiv. Budicnost' prava sa pravdepodobne bude musiet’ vratit’ k

2 SVECOVA, A, ref. 13, s. 310.

30 LUBY, S. Dejiny stkromného prava na Slovensku. 2. vyd. Bratislava: Iura Edition,
2002, s. 102.
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modelu, kde autorita normy zavisi od jej funkénosti a spravodlivosti.’! Ak
budeme len mechanicky chflit nové zakony bez ohl’adu na pravne vedomie l'udi,
pravo strati svoju funkciu.

Po druhé: lekcia o pravnej architekture a systematizacii. Werbdczyho Tripartita
nam ukazalo, akt obrovsku silu ma v prave systém a prehl’'adnost’. V case, kedy
sa pravna Uprava drobi na tisice ¢iastkovych noriem, potrebujeme hl'adat’ nové
formy systematizacie, ktoré do poriadku vnesu jasnt logiku. Tripartitum uspelo
nie preto, Ze by bolo povinné, ale preto, Ze bolo uzitocné a sudcom davalo pevnu
oporu. Pre buduce uvazovanie o prave to znamend, ze namiesto podrobnych
kazuistickych zakonov by sme sa mali vratit' k jasnym pravnym principom,
ktoré su dostato¢ne pruzné na to, aby absorbovali zmeny, no zaroveil dost’ pevné
na to, aby zarucili predvidatel'nost’ rozhodovania.

Po tretie: lekcia o obmedzovani moci. Zlata bula a historicka ustava Uhorska
nas ukazali, Ze limitovanie verejnej moci je predovSetkym vecou pravnej
kultary. Princip, Ze nikto nesmie stat’ nad pravom, je dnes aktudlnejSi nez
kedykol'vek predtym. Ci uz budeme v budiicnosti éelit’ moci $tatu, alebo novej
moci neosobnych algoritmov a umelej inteligencie, historickd poziadavka na
kontrolu moci a na pravo jednotlivca branit’ sa proti l'ubovoli zostava zakladnym
pilierom spravodlivého poriadku. Pravo buducnosti musi v kazdej novej
technologii hl'adat’ mechanizmy zodpovednosti a hranice, ktoré nesmu byt
prekrocené.

ZAVER

Pravne dejiny Uhorska nam slizia ako zrkadlo, v ktorom sme hladali
odpovede na otdzky o budicnosti nasho prava. Na zaciatku sme si polozili
otazku, ¢i ma zmysel Studovat’ staré obycaje a stredoveké listiny v ére digitalnej
transformacie. Vysledky nasej analyzy jasne potvrdili, Ze historia nam neponuka
len pohl'ad spét’, ale predovsetkym hlbSie pochopenie mechanizmov, na ktorych
pravo stoji uz starocia.

3IRADY, M., ref. 1, s. 280.
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Stidium oby&ajového prava nas nauéilo, Ze legitimita prava zavisi od jeho
spolocenskej akceptacie. Ukdzalo sa, ze pravny poriadok moze byt stabilny a
predvidatel'ny aj bez nekonecného prepisovania zdkonov, ak disponuje silnou
interpretacnou tradiciou a autoritami, ktorim ludia doverujt. Tripartitum nam
pripomenulo, Ze pre sudnu prax je kI'icova prehladnost’ a systém. Upozornilo
nas na to, ze kvalitnd odborna systematizacia moze mat’ v pravnej kultare vacsiu
vahu nez narychlo schvaleny zakon. Lekcia zo Zlatej buly ndm zase
pripomenula, ze ochrana slobody pred akoukol'vek formou absolutizmu je
trvalou lohou prava v kazdej dobe.

Historicka skusenost’ Uhorska je sice poznacend obdobim stavovskej nerovnosti
a odporom k modernym kdédexom, no prave tato dvojznacnost’ robi jej Stidium
takym cennym. U¢i nas kriticky premysl'at’ o tom, ¢o v prave zachovat’ a ¢o
reformovat. Ukazuje nam, ze kontinuita je doélezitym zdrojom stability, ale
nesmie branit’ pokroku a spravodlivosti pre vsetkych. Prezivanie uhorského
prava na Slovensku po roku 1918 nam navyse ukazalo, ze pravo ma hlboka
pamaét’, ktori musi reSpektovat’ kazdy reformator.

Ak sa dnes pytame, aké ma byt pravo budiicnosti, uhorské pravne dejiny ndm
davaji jasni odpoved: ma byt zakorenené v pravnej kultire, nie len v
technickych normach; ma byt systematické, aby bolo zrozumitel'né; ma byt
limitované, aby chranilo slobodu; a predovsetkym ma byt stabilné, no zaroven
schopné véasnej sebakorekcie. Budicnost’ prava 21. storo¢ia by mala spojit’
moderny technologicky pokrok s uctou k dlhodobym hodnotam, ktoré sa v
nasom priestore formovali stovky rokov. Len také pravo bude mat’ skuto¢nu
autoritu a bude naozaj sluzit’ spolo¢nosti aj v neistych ¢asoch, ktoré nas ¢akaju.
Stadium uhorskych pravnych dejin sa tak ukazuje ako nevyhnutna intelektualna
vybava pre kazdého, kto sa usiluje o tvorbu a aplikaciu prava, ktoré bude nielen
platné, ale aj spravodlivé.
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POST-DICTATORSHIP PERIOD: A HISTORICAL-
LEGAL ANALYSIS OF THE INSTITUTE OF JOINT
OWNERSHIP WITHOUT SHARES

Luana Mazreku'

Abstrakt

Predkladand S$tadia predstavuje diachronnu analyzu evolicie majetkovo-
pravnych vztahov medzi manzelmi na slovenskom teritoriu v casovom kontinuu
od promulgacie Vseobecného obcianskeho zakonnika rakuskeho (ABGB) v
roku 1811 do postdiktatorialnej éry. Primarny fokus je dirigovany na genézu,
konstitucionalizaciu a aplikacnu prax institatu bezpodielového spoluvlastnictva
manzelov (BSM), ktory reprezentuje sui generis majetkovy rezim s eminentnou
poziciou v stredoeuropskom pravnom priestore.
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Abstract

This study presents a diachronic analysis of the evolution of matrimonial
property relations in Slovak territory from the promulgation of the Austrian
General Civil Code (ABGB) in 1811 to the post-dictatorial era. The primary
focus is directed towards the genesis, constitutionalization, and practical
application of the institute of joint ownership without shares between spouses,
which represents a sui generis property regime with an eminent position in the
Central European legal space.

Keywords

matrimonial property régime, joint ownership without shares, ABGB, family
law, historical-comparative jurisprudence, diachronic analysis.

UVOoD

Majetkovy rezim manzelov predstavuje jednu z fundamentéalnych otdzok
rodinného prava, ktord bezprostredne zasahuje do kazdodenného Zivota
manzelskych parov a determinuje ich vzajomné vzt'ahy nielen v rovine
personalnej, ale predovietkym v rovine majetkovej (KOLKUSOVA, R., 2021,
261-339). Pravna uprava tychto vztahov pritom nie je statickou konstantou, ale
dynamickym fenoménom, ktory v priebehu dejin podlichal mnohym
premennym reflektujiicim spoloc¢enské, politické a ekonomické transformacie

((WIEACKER, F., 1967, s. 23—45). Na uzemi sucasného Slovenska mozno
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sledovat’ viac nez dvojstoro¢nu tradiciu kodifikovaného obcianskeho prava,
pricom prave oblast majetkového rezimu manzZelov zaznamenala

najmarkantnejsie obsahové i koncepéné metamorfozy.

Rakusky vSeobecny obciansky zakonnik z roku 1811 (ABGB)
predstavoval pre uzemie Uhorska, kam patrilo aj dnesné Slovensko, prva
ucelené¢ho moderného sukromnopravnej kodifikacie ((ZEILLER, F., 1811, s. 1—
18). Tento zékonnik, inSpirovany osvietenskym racionalizmus a prirodno-
pravnym myslenim, etabloval v oblasti majetkového rezimu manzelov prisny
systtm oddelenych majetkov, ktory koreSpondoval s liberalno-
individualistickou koncepciou manzelstva ako zvdzku dvoch rovnocennych,
avsak majetkovo nezavislych subjektov ((OGRIS, W., 1992, s. 67-89). Tento
rezim, zaloZzeny na principe ,tuum et meum", pretrvaval, s drobnymi

modifikaciami, az do polovice 20. storocia.

Rok 1949 znamenal radikdlny zlom v kontinuite pravneho vyvoja.
(GARAYOVA, L., 2024, s. 623). Zakon &. 265/1949 Zb. o prave rodinnom
zaviedol na naSom Uzemi institat bezpodielového spoluvlastnictva manzelov
(BSM), ktory predstavoval diametralne odlisSni koncepciu majetkovych
vzt'ahov v manzelstve (LUBY, S., 1958, s. 45-67). Tento institut, ktory nema
priamy ekvivalent v inych eurdpskych pravnych systémoch, bol prezentovany
ako prejav socialistického chépania rovnopravnosti manzelov a odmietnutia
,burzoazneho individualizmu" (HOLUB, M. — BICOVSKY, J., 1971, s. 112—
134). BSM predstavuje sui generis majetkovy rezim, v ktorom majetok
nadobudnuty manzelmi pocas trvania manzelstva patri obom manZelom
spolocne, pricom neexistuju individualne podiely a disponovanie s takymto

majetkom je mozné len so sthlasom oboch manzelov.
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Prekvapivym faktom, ktory si vyzaduje vedeckt reflexiu je skuto¢nost,
ze in§titit BSM prezil pad socialistického rezimu v roku 1989 a s uritymi
modifikaciami funguje v slovenskom pravnom poriadku dodnes ((LAZAR, J. a
kol., 2019, s. 234-256). Tato kontinuita vyvoldva fundamentalne otazky, ¢i
predstavuje iba pragmaticku volbu zékonodarcu alebo ¢i BSM v sebe nesie aj

hodnoty presahujuce jeho pévodny ideologicky kontext.

Napriek zasadnému vyznamu tejto problematiky chyba v slovenskej
pravnej vede komplexna historicko-pravna monografia, ktora by systematicky
analyzovala vyvoj majetkového rezimu manzelov od ABGB az po stucasnost’ s
osobitnym zameranim na institit BSM. Existujica literatira sa venuje tejto
problematike bud’ fragmentarne v ramci §irSich prac o rodinnom prave, alebo sa
zameriava vyluéne na de lege lata stav bez adekvatnej historickej reflexie
((HRUSAKOVA, M. — KRALICKOVA, Z., 2006, s. 23-45). Prave tato
deskriptivna medzera v pravnohistorickom vyskume tvori hlavny impulz pre

predkladant stadiu.

Cielom tejto vedeckej prace je poskytnit’ komplexnu historicko-pravnu
analyzu vyvoja majetkového rezimu manzelov na izemi Slovenska v obdobi od
roku 1811 do stcasnosti, s primarnym fokusom na institit BSM. Praca sa
nesnazi byt iba chronologickym vypoctom legislativnych zmien, ale ambuje
odpovedat’ na fundamentélne otazky tykajtice sa pricin, kontextov a désledkov
jednotlivych pravnych rieSeni. KI'aicové vyskumné otazky mozno formulovat’
nasledovne: Aké boli ideové a spoloCensko-politické determinanty zavedenia
BSM v roku 1949? Ako sa tento inStitit vyrovnaval s kontinentdlnou
civilistickou tradiciou? Aké aplikané problémy prinasala tato uprava v praxi?
Pre¢o BSM prezil pad socialistického rezimu? Aké st perspektivy tohto institutu

v kontexte moderného eurdpskeho rodinného prava?
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METODIKA A CIEDL

Vyskum majetkového rezimu manzelov na tizemi Slovenska si vyzaduje
interdisciplinarny pristup spajajuci metody pravnej historie, komparatistiky a
dogmatickej analyzy. Metodologicky aparat prace je budovany na premise, Ze
adekvatne pochopenie sucasnej pravnej tpravy BSM predpoklada dokladné
poznanie jeho historickej genézy a spolocensko-politickych determinantov

((WIEACKER, F., 1967, s. 15-16).

Historicko-komparativna metdda tvori nosny pilier vyskumu. Tato
metdda umoznuje sledovat evoliciu pravnej upravy v casovej osi a
konfrontovat’ domdaci pravny vyvoj s paralelnymi procesmi v susednych
krajinach, predovSetkym v Rakusku, kedze ABGB tvoril spoloény
vychodiskovy bod ((OGRIS, W., 1992, s. 45-52). Komparatisticky pristup
sleduje dynamiku vzajomného ovplyviiovania a divergencie pravnych systémov
v dosledku odlisného politického a spolo¢enského vyvoja v 20. storoci

((ZWEIGERT, K. - KOTZ, H., 1996, s. 63-89).

Dogmatickd analyza sa zameriava na vnitornu Struktiru pravnych
noriem, ich systematické zaclenenie a koherenciu. Analyzované su jednotlivé
konstitutivne prvky institatu BSM, od vzniku bezpodielového spoluvlastnictva
az po jeho zanik a vyporiadanie ((SCHWIMANN, M., 2006, s. 217-225).
Osobitna pozornost’ je venovana teoretickym kontroverzidm ohl'adom pravne;j
povahy BSM a jeho systematického zaradenia (HOLUB, M. — BICOVSKY, J.,
1971, s. 156-178).

Kriticka analyza pramenov predstavuje nevyhnutny postup pri praci s

historickymi materialmi. Legislativne texty su konfrontované s dobovou
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odbornou literatarou, ktora odhaluje interpretacné pristupy a kontroverzie
((BARTA, H., 2004, s. 250-267). Zvlastny vyznam maju pripravné legislativne
materialy umozilujiice rekonstruovat’ ratio legis. Pri praci so socialistickymi
pravnymi textami je nutné zohladnovat ideologicki podmienost’ pravnej
argumentacie a rozliSovat’ medzi deklaratérnou a faktickou funkciou pravnych

noriem ((KNAPP, V., 1995, s. 89—104).

Empiricka analyza judikatiry, pokial’ to zachované archivne materialy
umoziuju, doplia normativnu rovinu o dimenziu ,Zivého prava" v
ehrlichovskom zmysle ((EHRLICH, E., 1913, s. 398-412). Tato metdéda
odhal'uje diskrepancie medzi ,law in books" a ,law in action" a identifikuje
aplikaéné problémy v sudnej praxi (POUND, R., 1910, s. 12-36). Analyza
sudnych rozhodnuti umozniuje rekonstruovat’, ako sa pravna doktrina premietala

do konkrétnych rozhodovacich procesov ((RAISER, T., 2007, s. 173—189).

Kontextualna interpretacia pravnych noriem v dobovom spolo¢ensko-
politickom kontexte je nevyhnutna pre pochopenie ideologickych motivacii
legislativnych zmien. Zavedenie BSM v roku 1949 nemozno adekvatne
pochopit’ bez analyzy SirSicho procesu socialistickej transformacie spolo¢nosti
a explicitného ideologického programu vytvarania ,,nového socialistického

rodinného prava" ((ELIAS, K., 2001, s. 45-67).

Vyskum vychadza z analyzy primarnych i sekundarnych pramenov.
Primarne pramene zahfnaju legislativne texty od ABGB cez medzivojnové
novelizacie az po zadkon €. 265/1949 Zb. o prave rodinnom a neskorsie
modifikacie ((ZEILLER, F., 1811, s. 1-25). Osobitny vyznam maji
stenografické zdznamy parlamentnych rokovani a pripravné legislativne

materidly z archivnych fondov ((Stenografické zpravy o schiizich Narodniho

shromazdéni, 1949, s. 234-267). Sekundarne pramene tvoria dobova odborna
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literatira — monografie, ufebnice a Casopisecké Stidie umoznujice
rekonsStruovat’ stav pravnej vedy v jednotlivych historickych etapach

((ROUCEK, F. — SEDLACEK, J., 1935, s. 412-445).

Primarnym cielom je poskytnut’ fundovant historicko-pravnu analyzu
instititu BSM presahujicu ramec Cisto descriptivneho vykladu a smerujucu k
hlbsiemu pochopeniu pricin, désledkov a kontextov jednotlivych legislativnych

zmien.

VYSLEDKY A DISKUSE

Vyskum priniesol niekol’ko zasadnych zisteni tykajucich sa vyvoja

majetkového rezimu manzelov na Gizemi Slovenska.

Prvé zistenie potvrdzuje hypotézu o radikalnej diskontinuite medzi
predvojnovou a povojnovou pravnou Upravou. Zatial' ¢o ABGB vychadzal z
prisneho  rezimu  oddelenych  majetkov  reflektujiceho  liberalno-
individualistické chapanie manzelstva ((ZEILLER, F., 1811, s. 234-245), zakon
o prave rodinnom z roku 1949 zaviedol diametralne odliSny rezim
bezpodielového spoluvlastnictva in$pirovany sovietskou pravnou ideologiou,
hoci sovietske pravo tento institut v takejto podobe nepoznalo (HOLUB, M. —
BICOVSKY, J., 1971, s. 189-201).

Druhé zistenie sa tyka dogmatickej povahy BSM. Analyza legislativnych
textov a dobovej doktriny potvrdzuje, Ze BSM predstavuje sui generis pravny
institat, ktory sa vymyka klasickej civilistickej typologii (LUBY, S., 1958, s.

145-156). Neexistencia podielov a nemoznost’ jednostranného disponovania s
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majetkom ho jednoznacne odlisuju od tradi¢ného spoluvlastnictva ((FIALA, J.
— KINDL, M., 2001, s. 267-289). Tato konstrukcia mala zabezpecit
rovnopravnost manzelov, v praxi vSak viedla k znaénym aplikaénym
problémom, najmi v pripadoch, ked’ manzelia fakticky nezili v spolocnej

domécnosti (PROCHAZKA, A., 1967, s. 312-334).

Tretie zistenie odhal'uje paradox socialistickej upravy. Hoci BSM malo
byt manifestaciou rovnopravnosti manzelov a ochranou spolo¢ne vytvoreného
majetku (KNAPP, V., 1995, s. 234-256), v realnej aplikacnej praxi Casto
dochadzalo k situaciam, ked’ sa tento institut ukazal ako nedostatocne flexibilny
a v rozpore s potrebami konkrétnych manzelstiev. Judikatira musela tvorivym
sposobom doplitat’ legislativne medzery, ¢o viak viedlo k pravnej neistote

((KOLEKTIV AUTOROV, 1975, s. 456-478).

Stvrté zistenie sa tyka komparatistického kontextu. Ceskoslovenska
uprava BSM sa ukézala byt unikatnym rieSenim nemajicim ekvivalent ani v
ostatnych socialistickych krajinach ((GSOVSKI, V., 1948, s. 189-201). Zatial’
¢o DDR sa drzalo modifikovanej verzie nemeckého prava a Pol'sko zaviedlo
limitovanu formu spolocenstva majetku, ¢eskoslovenska uprava predstavovala
najradikalnejsi odklon od tradi¢nej kontinentalnej upravy ((SCHWENZER, I.,
2012, s. 145-167).

Piate zistenie potvrdzuje vyznamnu kontinuitu BSM po roku 1989.
Napriek padu socialistického rezimu a naslednej transformacii spolocnosti
zostal institat BSM zachovany v pravnom poriadku, hoci doslo k uréitym
modifikacidam ((LAZAR, J. a kol, 2019, s. 567-589). Tato kontinuita je
prekvapivd a vyzaduje si hlbSiu analyzu, otdzkou zostdva, ¢i sa jednd o

pragmaticka vol'bu zakonodarcu alebo o dokaz, ze BSM v sebe nesie aj
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pozitivne hodnoty presahujiice jeho povodny ideologicky kontext ((ELIAS, K.,
2001, s. 234-256).

Sieste zistenie odhal'uje, Ze aplikaéné prax sudov v socialistickom obdobi
Casto divergovala od oficialnej doktriny. Analyza dostupnych sudnych
rozhodnuti ukazuje, Ze sudcovia niekedy korigovali prilisnt rigiditu
legislativnej Gpravy primeranou interpretaciou, ¢im de facto aplikovali principy
blizsie klasickému civilnému pravu (GARAYOVA, L., 2025, s. 630). Tento
fenomén potvrdzuje ehrlichovsku tézu o rozdiely medzi ,Jaw in books" a ,,law

in action" ((EHRLICH, E., 1913, s. 445-467).

Vysledky vyskumu maju nielen historicky, ale aj aktudlny vyznam.
Poukazujt na skutocnost’, ze su¢asna pravna tprava je produktom komplexného
historického vyvoja a jej racionalna reforma vyzaduje dokladné pochopenie
tychto historickych korefiov ((GANNER, M., 2011, s. 401-423). Diskusia o
budicnosti BSM by nemala ignorovat® historické skusenosti, ani pozitivne ani

negativne.

ZAVER

Predlozena historicko-pravna analyza vyvoja majetkového rezimu manzelov na
uzemi Slovenska od roku 1811 do sucasnosti prindSa niekol'ko zasadnych
poznavacich prinosov a otvara priestor pre d’alsiu vedecku diskusiu.

Vyskum potvrdil fundamentdlnu diskontinuitu medzi liberalno-
individualistickou  koncepciou ABGB a socialistickym  inStitatom
bezpodielového spoluvlastnictva manzelov zavedenym v roku 1949. Tato

diskontinuita nebola len formalno-legislativnej povahy, ale predstavovala
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radikalnu zmenu paradigmy v chdpani manzelstva a jeho majetkovych
dosledkov ((LUBY, S., 1958, s. 189-201). Zatial ¢o ABGB vychadzal z
principu majetkovej autonémie manzelov, socialisticka koncepcia etablovala
model uplného majetkového spolocenstva, ktory mal reflektovat’ ideologicky
imperativ rovnopravnosti a spolocného prispievania manzelov k rodinnym

potrebam.

Dogmaticka analyza BSM odhalila jeho sui generis povahu, ktord sa
vymyka tradiénym civilistickym kategoridam. Neexistencia podielov,
nemoznost jednostranného disponovania a Specificky rezim zaniku a
vyporiadania robia z BSM jedine¢ny pravny institat bez priamej paralely v inych
eurépskych pravnych systémoch ((FIALA, J. — KINDL, M., 2001, s. 345-367).
Tato jedineénost’ vSak nepredstavuje nevyhnutne vyhodu, naopak, vyskum
identifikoval mnozstvo aplika¢nych problémov vyplyvajucich prave z rigidnosti

a nedostatoCnej legislativnej determinacie tohto institutu.

Komparatistické zhodnotenie potvrdilo vynimocnost Ceskoslovenskej
(slovenskej) upravy nielen v ramci zapadoeurdpskych pravnych systémov, ale
aj v kontexte ostatnych socialistickych krajin (SCHWENZER, 1., 2012, s. 234—
256). Tato vynimocnost’ vyvolava otazku, ¢i ide o prejav Specifickej pravnej
kultary alebo skor o historicku kontingenciu, ktora nema dostato¢né racionalne

zdovodnenie.

Najprekvapivejsim zistenim vyskumu je pretrvavanie BSM aj po pade
socialistického rezimu v roku 1989. Tato kontinuita kontrastuje s radikalnou
diskontinuitou v inych oblastiach prava a spoloc¢enského Zivota (LAZAR, J. a
kol., 2019, s. 456—478). Vysvetlenie tohto fenoménu si vyzaduje d’alsi vyskum,
pravdepodobne vSak mozno konStatovat, ze BSM v sebe nesie aj urcité

pozitivne hodnoty (ochrana slabSieho manzela, reflexia faktického spolo¢ného
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prispievania k rodinnym potrebam), ktoré presahuji jeho pdvodny ideologicky

kontext ((ELIAS, K., 2001, s. 301-323).

Analyza aplika¢nej praxe odhalila, Ze sudy v socialistickom obdobi Casto
de facto korigovali prili$nu rigiditu legislativnej upravy tvorivou interpretaciou,
¢im sa realne fungovanie BSM priblizovalo klasickym civilistickym principom
viac, ako by sa zdalo z ¢istého znenia zdkona ((PROCHAZKA, A., 1967,s.401—
423). Tento fenomén potvrdzuje ehrlichovsku tézu o diferencii medzi ,,law in
books" a ,,Jlaw in action" a poukazuje na limity Cisto normativneho pristupu k

pravnej analyze.

Z hladiska perspektiv de lege ferenda mozno konstatovat’, ze historicka
reflexia odhal'uje ako silné, tak aj slabé stranky instititu BSM. Na jednej strane
BSM zabezpecuje ochranu spolo¢ne vytvoreného majetku a reflektuje realitu
moderného manzelstva, kde obaja manzelia rovnocenne prispievaju k rodinnym
potrebam ((GANNER, M., 2011, s. 401-423). Na druhej strane rigidnost’ tohto
rezimu moze byt v rozpore s potrebou flexibility a reSpektovania roznorodosti

manzelskych zviazkov v pluralitnej spolo¢nosti.

Zaverom mozno zopakat myslienku, s ktorou tato praca zacinala,
poznanie histérie nie je samoucelné. Historia magistra vitae est - historia je
ucitel’kou zivota (MITTEIS, H., 1947, s. 34-45). Iba dokladnym poznanim
historického vyvoja, vratane jeho zakrut a omylov, mdézeme racionalne
formovat’” buducnost pravnej Upravy v sulade s potrebami modernej
demokratickej spolo¢nosti a v reSpekte k zakladnym hodnotam Tludskej

dostojnosti a spravodlivosti.
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THE CHILD’S PERSONALITY RIGHTS IN THE
CONTEXT OF SHARENTING: LIMITS OF
PARENTAL FREEDOM ON SOCIAL MEDIA

Bibiana Kusnierova’

Abstrakt

Clanok skima pravo dietata na sikromie, vratane ochrany osobnych tidajov a
prava na vlastny obraz v kontexte sharentingu. Venuje sa pravnym ndstrojom
ochrany, ako su su GDPR, prdavo na vymaz, tzv. ,,pravo byt zabudnuty*, ak aj
obcianskopravnej ochrane osobnosti. Osobitnu pozornost venuje konfliktu medzi
pravom rodicov slobodne rozhodovat o zverejriovani informacii a povinnostou
chranit najlepsi zaujem dietata. V zavere ¢lanok navrhne konkrétne opatrenia de
lege ferenda na posilnenie postavenia dietata pri prave na vymaz podla GDPR a
zlepSenie mechanizmov ochrany v obcianskom a rodinnom prave.

KPucové slova: diet’a, sharenting, sukromie, pravo na vlastny obraz, GDPR,
pravo dietata na vymaz.
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Abstract

This article examines a child’s right to privacy, including the protection of
personal data and the right to one’s own image, in the context of sharenting. It
addresses legal protection mechanisms, such as the GDPR, the right to erasure,
the so-called “right to be forgotten,” as well as civil law protection of
personality rights. It pays particular attention to the conflict between parents’
right to freely decide on the disclosure of information and the duty to protect the
best interests of the child. In conclusion, the article proposes specific de lege
ferenda measures to strengthen the child’s position regarding the right to
erasure under the GDPR and to improve protection mechanisms in civil and
family law.

Keywords: child, sharenting, privacy, right to one’s own image, GDPR, child’s
right to erasure.

Uvod

S nastupom socialnych sieti do kazdodenného zivota I'udi sa hranice sukromia
vyrazne posunuli. LCudia otvorene zdielaji zna¢né mnozstvo osobnych
informacii nielen s priatel'mi a pribuznymi, ale aj so znamymi a uplne cudzimi
Pud'mi. A tieto zdielané informacie neprezradzaji len Gdaje o ich autorovi, ale
zvy€ajne obsahuju aj d’alSie informacie tykajice sa ich priatelov a rodiny,
vratane deti. Napriklad stadie ukazali, ze do roku 2010 sa 92 % americkych
dvojro¢nych deti uz objavilo na socialnych sietach a do roku 2016 sa priemerné
pitroéné dieta vo Velkej Britanii objavilo na 1 500 online fotografiach.? Tento
fenomén dostal dokonca vlastny ndzov — ,,sharenting®, slovo vzniklo ako
vysledok spojenia slov ,,sharing™ (zdielanie) a ,,parenting” (rodiCovstvo) a
znamena ,,bezné pouzivanie socialnych médii na zdiel'anie noviniek, obrazkov

2 STEINBERG, S. B.: Sharenting: Children’s Privacy in the Age of Social Media. In:
Emory Law Journal, ro¢. 66,2017, ¢. 4, p. 839-884.
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atd’. o svojich detoch“.3 Bez ohladu na to, aké nevinné mozu byt zadmery
rodicov, takéto formy sharentingu vSak moézu predstavovat’ vazne rizika pre
sucasnost’ aj buducnost’ dietata. L. Plunkett definuje tri hlavné kategorie rizik:

1) trestné alebo nebezpeéné ublizenie detom zo strany stalkerov, pedofilov, ¢i
zlodejov identity;

2) neziaduce dosledky, ako je zber udajov na marketingové tucely;

3) moznu ujmu v suvislosti s tym, ako dieta chape a identifikuje samého seba
vo svete.*

Zatial’ ¢o si dieta nemusi byt vedomé prvych dvoch rizik, pokial’ nenastanu
negativne dosledky, tretic sa mozZze prejavit pomerne skoro vo forme
negativnych pocitov voci sharentingu. VSeobecne sa predpoklada, ze rodicia sa
vzdy snazia konat' v najlepSom zaujme svojho dietata. Napriek tomu sa pri
zdielani riadia nielen zaujmami dietat’a, ale aj svojimi vlastnymi, napriklad
potrebou socidlneho uznania alebo tizbou zarobit’ peniaze.® Zaujmy a prava
rodicov, ako je pravo riadit’ vychovu svojho dietata alebo sloboda prejavu a
vyjadrovania, tak moézu byt v rozpore s pravom dietat’a na sikromie.®

Osobnostné prava diet'at’a v kontexte sharentingu: priavo na siukromie
a vlastny obraz

SLECKART, S.: The Facebook-Free Baby [online]. wsj.com, 2012. [cit. 2026-02-17],
Dostupné na
internete: https:/www.wsj.com/articles/SB100014240527023044511045773920411801
38910.

4PLUNKETT, L.: Sharenthood: Why We Should Think before We Talk about Our Kids
Online [online]. Cambridge, MA: MIT Press, 2019. [cit. 2026-03-01], Dostupné na
internete: https://direct.mit.edu/books/oa-monograph/4535/SharenthoodWhy-We-
Should-Think-before-We-Talk.

5> ONG, L. L. et al.: ‘Sharenting in an Evolving Digital World: Increasing Online
Connection and Consumer Vulnerability’. In: Journal of Consumer Affairs, vol. 56,2022,
no. 3, p. 1106-1126.

¢ Garayova, L. (2024). Protecting children's rights in the age of digitalisation: Legal
implications for the best interests of the child. Pakistan Journal of Life and Social
Sciences, 22(2), 7351-7366. https://doi.org/10.57239/PJLSS-2024-22.2.00555
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Sharenting je relativne novy fenomén, ktory oznacuje verejné zdielanie
informacii o detoch ich rodi¢mi, najmé prostrednictvom socialnych sieti. Ide
o fenomén modernej doby, v ktorom ¢asto dochéadza k stretu prav dietata s
rodiGovskymi pravami a zaujmami.” Z hladiska prdva su pri sharentingu
dotknuté najmé osobnostné prava dietata, ku ktorym patria najmé pravo na
sukromie, vratane ochrany osobnych Udajov a pravo na vlastny obraz. Tieto
prava su sucastou SirSiecho rdmca ochrany osobnosti dietata. V kontexte
sharentingu je takisto nevyhnutné zohladiiovat' princip najlep$icho zaujmu
diet'at’a, ktory predstavuje zakladné vychodisko ochrany prav diet'ata a zaroven
isté usmernenie pri vykone prav rodicov.

Pravo na stkromie patri medzi zakladné osobnostné prava kazdého cloveka,
dieta nevynimajuc. Je garantované tak na medzinarodnej Grovni, ako aj na
vnutrostatnej urovni. UZ ¢1. 16 Dohovoru OSN o pravach diet'ata (d’alej len ako
,Dohovor*) ustanovuje, ze , ziadne dieta nesmie byt vystavené svojvolnému
zasahovaniu do jeho sukrommného zivota, rodiny, domova alebo
korespondencie...“® Podobne ¢l. 8 Europskeho dohovoru o Tudskych pravach
garantuje pravo na re§pektovanie sikromného a rodinného Zivota, ktoré zahtia
aj ochranu osobnych informacii o jednotlivcovi. V slovenskom pravnom
poriadku nemame osobitni pravnu Gpravu ochrany osobnosti dietat’a.
Problematika osobnostnych prav diet'ata sa totiz riadi len v§eobecnou upravou
ochrany osobnosti upravenou v Obc¢ianskom zakonniku. Podl'a ustanovenia § 11
Obcianskeho zakonnika ako generalnej klauzuly ochrany osobnosti ma kazda
fyzicka osoba pravo na ochranu svojej osobnosti, a to najméa Zivota a zdravia,
obcianskej cti, l'udskej dostojnosti, ako aj sikromia, svojho mena a prejavov
osobnej povahy.” Thned po prave na Zivot je vak prdvo na sikromie tym
najdolezitejSim pravom, ktoré si vyzaduje patri¢ni mieru ochrany. Poskytuje
totiz jednotlivcovi Siroké spektrum pravnej ochrany jeho autonémie, ktora sa
prejavuje v podobe prava na neruseny sukromny a rodinny zivot, ochranu
domova, psychickej a moralnej identity, ¢i prava rozhodovat’ o zverejnovani

7 GARAYOVA, L. (2024). The best interests of the child principle. Central European
Academy Law Review, 2(1), 9-28. https://doi.org/10.62733/2024.1.9-28

8 &1. 16 Dohovoru o pravach dietat’a.

9§ 11 zakona &. 40/1964 Zb. Ob¢iansky zakonnik, v zneni neskorsich predpisov. Blizsie
k tomu pozri: KOLKUSOVA, R. Osobnostné prava v informa¢nej spolo&nosti.
In: Eurdpska spolocnost a jej kultura, roc. 15, €. 1, 2016, s. 168 — 192.
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informacii o svojej osobe v masovokomunikaénych prostriedkoch.!® Pravo na
sukromie teda garantuje kazdej fyzickej osobe moznost’ samostatne rozhodovat’
o tom, ¢i a do akej miery budu informacie z jej sikromného Zivota spristupnené
d’al$im osobam. Stukromie jednotlivca predstavuje priestor, v ktorom ma fyzicka
osoba moznost’ vSestranne formovat a rozvijat’ svoju osobnost’. Pre deti to plati
obzvlast vyznamne, pretoze detstvo je etapa zivota, kedy sa osobnost’ kazdého
Cloveka zacina formovat. Uz z tohto dévodu je nevyhnutné chranit’ sikromnu
sféru maloletych, aby sa mohli neru$ene rozvijat’.

Sloboda sukromia vSak nie je absolutna a méze byt obmedzend, ak bol zasah
zékonny a odovodneny legitimnym cielom.!! Podobne ako v inych
medzinarodnych l'udskopravnych zmluvach je v Dohovore pravo na sukromie
vymedzené vel'mi strucne, a teda obsahovo §iroko. K stanoveniu jeho presnej
definicie nedoSlo ani zo strany Vyboru OSN pre prava dietata (dalej len
,,Vybor®) ¢i Eurdpskeho sudu pre I'udské prava (dalej len ako ,,ESIP*), ktory
sa priklonil k ndzoru, Ze tento pojem nemozno vycerpavajico definovat’. Obsah
prava sa teda postupne formoval az prostrednictvom rozhodovacej praxe
sudov.'? Z pohl'adu sharentingu spad4 pod pojem sukromia viacero aspektov,
ale na ilustraciu autorka uvedie len tie najcastejSie. V prvom rade sa pojem
sukromny zivot vztahuje na Casti osobnej identity, ako je meno ¢i vzhl'ad. ESCP
uviedol, Ze najma ochrana vzhl'adu osoby je nevyhnutnd pre jej osobny rozvoj,
ked’ze: ,,..vzhlad cloveka predstavuje jeden z hlavnych atributov jeho
osobnosti, pretoze odhaluje jeho jedinecné vlastnosti a odlisuje ho od jeho
rovesnikov. “1* Zéasahom do sukromia modze byt aj zverejnenie neutralnej
fotografie, ak je doplnena prispevkom, ktory je spdsobily negativne ovplyvnit
dotknutt osobu. Zverejnovanie videi a fotografii deti rodicmi bez ich suhlasu
preto mozno bezpochyby zaradit’ do rozsahu prava na sukromie. Sucast’ou prava
na sukromie je zaroven aj urCitd miera kontroly, ktora ma clovek nad

1 DUSKOVA, Z.- HOFSCHNEIDEROVA, J. - KOURILOVA, J.: 2019. Umluva o
pravech ditéte: komentar. Praha: Wolters Kluwer. s. 247.

12 Tamtiez.

13 Rozsudok ESLP vo veci Von Hannover proti Nemecku (¢. 2) [VS] z 7. februara 2012,
staznosti ¢. 40660/08 a 60641/08.
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informéciami tykajicimi sa jeho osoby.'"* To znamend, Ze mdZe inym umoznit’
pristup k osobnym tdajom, alebo ho naopak zakazat, méze rozhodnut o ich
zverejneni a podobne.!® Deti samozrejme samé suhlas so zdielanim informacii
Casto fakticky nemdzu vyjadrit, ¢i uz pre nedostatok veku, alebo dusevnej
vyspelosti. Aj z tohto pohl'adu mdze praktizovanie sharentingu zasahovat' do
stukromia dietata.

Zaroven je dolezité uviest, ze pravo na sikromie ma v pripade deti svoju
osobitnu podobu. Je to z toho dévodu, ze vyznamnu tlohu tu zohravaju aj osoby
zodpovedné za vychovu dietat’a, ktoré st opravnené usmeriiovat’ vykon tohto
prava, v rozsahu zodpovedajucom vyvojovému §tadiu dietat'a. Na druhej strane
vSak aj tieto osoby maji povinnost reSpektovat ochranu prava dietata na
sukromie. Zakonna uprava rodiovskych prav by preto mala okrem iného
zabezpeCit, Ze tieto prava nebudu vykonavané spdsobom zasahujicim do
sukromia diet’at’a.'®

Problematika osobnostnych prav dietat’a predstavuje mimoriadne citliva oblast’
vzhladom na charakter subjektu, ktory je predmetom ochrany. Deti su
zranitelnou skupinou, ktora je odkdzana na starostlivost a rozhodovanie
nositel'ov rodi¢ovskych prav a povinnosti,'” ktori svoju vol'u stotoziiujii s volou
svojich deti, avSak nie vzdy plne reflektuje zdujem dietata na ochrane
sukromia.'® V minulosti sa ochrana sukromia dietata zameriavala skor na
zasahy zo strany tretich 0s6b (napr. neprimerané zasahy médii, $tatu ¢i cudzich
jednotlivcov). Jednym z prvych pripadov, v ktorych sa ESLP zaoberal
zdielanim obsahu o dietati bez jeho vedomia alebo stihlasu, bol pripad K.U.
proti Finsku, v ktorom neznama osoba zverejnila sexualne ladeny inzerat na

4 KOPCOVA, R. Personal Honour and Human Dignity as Fundamental Personal
Rights. In: Central European Academy Law Review, ro¢. 2, ¢. 2, 2025, s. 23-46.
https://doi.org/10.62733/2024.2.

15 FENTON-GLYNN, C.: 2020. Children and the European Court of Human Rights.
Oxford: Oxford University Press, p. 46—47.

16 DUSKOVA, Z.- HOFSCHNEIDEROVA, J. - KOURILOVA, J.: 2019. Umluva o
pravech ditéte: komentar. Praha: Wolters Kluwer. s. 247.

17 GARAYOVA, L. (2025). Legal protections for children in refugee and migrant crises
in Central and Eastern Europe. Frontiers in Political Science, 7, Article 1585607.
https://doi.org/10.3389/fp0s.2025.1585607

18 Rozsudok Najvyssiecho stidu Ceskej republiky zo diia 12. 12. 2012, sp. zn. 30 Cdo
3770/2011.
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zoznamke v mene 12-rocného chlapca vratane jeho fotografie, avSak finsky
poskytovatel internetovych sluZieb odmietol zverejnit’ identitu pachatel'a.'® V
ére socialnych sieti vSak pravo na sukromie diet'ata ¢eli vyzve, Ze potencialnym
narusitelom sukromia moéze byt priamo jeho vlastny rodi¢, hoci kona v
domnienke zodpovednosti ¢i v dobrej viere. Rodiéia Casto zdiel'aju fotografie a
osobné udaje deti na internete bez uvedomenia si rizik, priCom casté je
podceniovanie moznych nasledkov, akymi st narusenie digitadlneho sukromia
dietat’a, trvald stopa na internete, kyberSikanovanie, zneuzitie identity ¢i iné
formy ohrozenia dietata v budicnosti. Uvedomelé spravanie rodi¢ov v oblasti
ochrany stikromia pritom sekundarne chrani diet’a aj pred tymito negativnymi
javmi, no ako prax ukazuje, takato uvedomelost’ niektorym rodi¢om chyba.
Ked'Ze rizika spojené so zverejiiovanim citlivych udajov deti rodi¢émi st Casto
podcenované, do budicnosti by bolo vhodné zvazit' osobitné zdoraznenie
ochrany osobnosti deti a zaviest’ jej vyssi stupen ochrany.

Osobitnym aspektom prava na sukromie v digitalnom prostredi je
ochrana osobnych udajov. Informacie o dietati, ktoré rodi¢ia zdiel'aju online
(fotografie, mena, datumy narodenia, zdravotné daje a pod.), s osobnymi
udajmi dietat’a. Pravo na ochranu tidajov je sucast'ou prava diet’at’a na sikromie
uvedené v ¢lanku 16 Dohovoru o pravach dietata. V. pravnom ramci EU
poskytuje ochranu osobnych tidajov Nariadenie Eurépskeho parlamentu a Rady
(EU) 2016/679 zo diia 27. aprila 2016 o ochrane fyzickych oséb pri spractivani
osobnych udajov a o vol'nom pohybe takychto udajov, ktorym sa zrusuje
smernica 95/46/ES (d’alej len ako ,,GDPR*). GDPR explicitne uznava, ze deti si
zasluhuju zvlastnu ochranu osobnych udajov, ,pretoze si nemusia byt plne
vedomé rizik, dosledkov a zaruk a svojich prav v suvislosti so spracovanim
osobnych udajov...”*® Nariadenie taktiez obsahuje osobitné ustanovenie ¢l. 8,
podrla ktorého v pripade ponuky sluzieb informac¢nej spolo¢nosti priamo dietat'u
je spracuvanie osobnych udajov zdkonné len vtedy, ak diet'a udelilo stthlas a ma
najmenej 16 rokov (Clenské Staty moézu tuto vekovu hranicu znizit' az na 13
rokov). Mladsie deti teda nemo6zu platne samy suhlasit’ so spracivanim svojich

19 Rozsudok ESLP vo veci K. U. proti Finsku z 2. decembra 2008, staznost’ &. 2872/02.

20 Nariadenie Eurdpskeho parlamentu a Rady (EU) 2016/679 zo diia 27. aprila 2016 o
ochrane fyzickych os6b pri spracuvani osobnych tdajov a o vol'nom pohybe takychto
udajov (GDPR), preambula, bod 38. Eurdpsky parlament a Rada EU.
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udajov online — suhlas musi udelit’ zakonny zastupca (rodi¢). Tato koncepcia
vychadza z predpokladu, Ze rodi€ je prirodzenym spravcom sukromia dietat’a a
najlepsSie vie posudit, ¢o zverejnené byt moéze. V praxi GDPR , povazuje
rodicov za spravcov sukromia svojich deti, ako osoby najviac sposobilej udelit
suhlas s pouzitim informacii tykajucich sa dietata, a to prinajmensom do doby,
nez bude dieta schopné udelit sihlas samo. “*!

Vo svojich ustanoveniach vSak nariadenie GDPR primarne riesi problematiku
dohl'adu nad star§imi, ,,nastrocnymi“ detmi, ktoré maju byt v ramci tejto
upravy chranené pri svojej samostatnej aktivite na internete a socialnych
sietach. Toto nariadenie vSak celi kritike za to, Ze venuje len minimalnu
pozornost’ osobnym udajom mladsich deti, ktorych ochranu mézu nartisat’ prave
ich rodi¢ia. Podl'a bodu 18 odévodnenia GDPR sa nariadenie nevztahuje na
spracovanie udajov v ramci domécnosti alebo na ¢isto osobné tcely. Pritom tinik
osobnych udajov je v poslednej dobe prave prostrednictvom zverejiiovania na
socialnych sieti na vzostupe a rodi¢ov ani nenapadne, Ze by mali brat’ ohl'ad na
ochranu osobnych udajov.?? Sudny dvor Eurdpskej tmie v bode 47 svojho
rozsudku zo dna 6.11.2003 vo veci C-101/01 proti Bodil Lindqvist uviedol, ze
o spracuvanie vyluéne osobnej alebo domacej Cinnosti nepdjde v pripade
spracovania osobnych udajov spo¢ivajucom v ich zverejneni na internete takym
spdsobom, Ze spristupnia neobmedzenému poétu 0s6b.?* V kontexte uvedeného
vyplyva, ze na pripady zverejiiovania fotografii a videi deti rodi¢mi na
socialnych sietach, kedy zverejiovanim tychto osobnych udajov na internete
umoziuju pristup Sirokej verejnosti, sa bude vztahovat’ aj vSeobecné nariadenie
GDPR. Zasadny problém vSak spociva v tom, ze Ziadne ustanovenie GDPR
ani vnuitroStatneho prava vyslovne nerieSi situdciu, ked’ rodi¢ udeluje
stihlas so spracivanim osobnych tidajov diet’at’a v rozpore s jeho zaujmom.
Pravny poriadok teda predpoklada, ze suhlas rodica je dostato¢ny, no absentuje
moznost kontroly jeho primeranosti alebo napravy, ak je sthlas evidentne
Skodlivy alebo zneuzity (napr. v pripade opakovaného zdielania citlivych,
ponizujucich ¢i intimnych informacii o dietati). Stojime dnes preto pred

2 BESSANT, C: Sharenting: balancing the conflicting rights of parents and children. In:
Communications Law, vol. 23, n0.1, 2018 p. 18. Pozri tiez: BESSANT, C.-SCHNEBBE,
M.: Does the GDPR offer a solution to the ‘problem’ of sharenting? In: Datenschutz und
Datensicherheit — DuD, vol. 46, no. 6, 2022, p. 352-356.

22 DONOVAN, S.: ‘Sharenting’: The Forgotten Children of the GDPR. In: Peace Human
Rights Governance, vol. 4,2020, no. 1. p. 37.

23 Rozsudok Stdneho dvora Eurdpskej Gnie zo dia 6. 11. 2003 vo veci C-101/01.
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naliehavou potrebou preciznejSej pravnej tipravy, ktora by reflektovala digitalnu
realitu a zabezpecila zaroven efektivnejSiu ochranu deti pred nevedomym ¢i
vedomym naruSanim ich sikromia rodi¢mi.

Eurdpske pravo poskytlo urcité vychodiska cez sudnu judikataru.
ESLCP opakovane zdoraznil, ze pravo na stkromie podla ¢l. 8 Dohovoru sa
vztahuje aj na deti a zahfia ochranu ich osobnych udajov a identity. V
prelomovom rozsudku Reklos a Davourlis proti Grécku islo o pripad, kde
nemocni¢ny fotograf bez sthlasu rodi¢ov zachytil podobu novorodenca a
uchovéaval jeho podobizen, ktord ho identifikovala a ktora bolo mozné neskor
vyuzit' v rozpore s volou doty¢ného alebo jeho rodi¢ov. Sud konstatoval
porusenie prava dietat’a na sukromie, pricom rozhodujiicou okolnostou nebolo
ani tak to, ¢i samotna fotografia bola skodliva alebo ponizujuca, ale ze bola
zhotovend a drzan4 bez sthlasu rodi¢ov.?* ESLP tym potvrdil, Ze rodi¢ia maju
pravo rozhodovat’ za svoje deti v otazkach ich stikromia pokial’ samy deti nie st
schopné vlastného rozhodnutia, a ochrana ich stikromia ma prednost’ aj pred
zdanlivo neskodnym zdsahom. Na druhej strane vS§ak v danom pripade rodicia
vystupovali ako strazcovia udajov diet'at’a, nie ako ich narusitelia. Tento doraz
na rodi¢ovsky suhlas ako podmienku zverejnenia udajov dietat’a vSak zaroven
nastoluje otazku, ¢o ak je to prave rodi¢, kto citlivé informacie o diet’ati
zverejnuje.

Pravna uprava v sucasnosti predpoklada, ze rodi¢ia buda stkromie
svojich deti chranit’, nie ohrozovat’. Niektoré Staty vSak uz rozpoznali potrebu
riesit’ aj situacie, ked’ rodi¢ sam zasiahne do sukromia dietata. Napriklad
Spanielska legislativa vyslovne stanovuje, ze moéze ddjst’ k neopravnenému
zasahu do sikromia maloletého, hoci k danému konaniu doslo so suhlasom jeho
rodi¢a.?® Spanielsky zikon o pravnej ochrane maloletych oséb priamo uklada
rodi¢om povinnost’ dbat’ na Cest’, sikromie a vlastny obraz dietat’a a umoziuje
sudu zasiahnut’, ak rodi€ tieto prava porusuje. Tento pristup naznacuje, zZe pravo
dietat’a na stikromie a ochranu jeho udajov nesmie byt absolutne podriadené
rodi¢ovskej diskrécii. Ak rodi¢ kona spdsobom, ktory zjavne ohrozuje sikromie
dietata (napriklad systematicky zverejnuje citlivé informacie ¢i fotografie

24 Rozsudok ESTP vo veci Reklos a Davourlis proti Grécku z 15. januara 2009, staznost’
¢. 1234/05.

25 Clanok 4 ods. 4 organického zikona ¢. 1/1996 o pravnej ochrane maloletych, s
¢iastocnou novelou Obcianskeho zdkonnika a zakona o ob¢ianskom sidnom konani.
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napriek nestihlasu druhého rodi¢a alebo samotného diet'at’a), pravny poriadok
by mal umoznit’ ochranu diet’at’a, ¢i uz zadsahom sudu, organov socidlnopravnej
ochrany, alebo napriklad zdsahom opatrovnika ustanoveného suidom na ochranu
zaujmov diet’at’a.

Ak to zhrnieme, pravo na sukromie a ochranu osobnych udajov dietat’a
v kontexte sharentingu predstavuje vyzvu, ked’ze rodi¢ ako primarny ochranca
sukromia moze byt zaroven povodcom zasahu. Ochrana tohto prava preto zavisi
od zodpovedného vykonu rodicovskych prav a v pripade zlyhania rodica aj od
moznosti vyuzit’ pravne prostriedky na ochranu diet’at’a.

Pravo na vlastny obraz je tradi¢ne povazované za sti¢ast’ osobnostnych prav a
uzko stvisi s pravom na stkromie. Ide o pravo jednotlivca rozhodovat' o
zhotovovani a zverejiiovani svojich obrazovych snimok (fotografii, videi) a
zabranovat’ ich neopravnenému Sireniu. V kontexte sharentingu je potrebné
zohl'adnit’ okrem prava na sukromie aj jeho osobitny aspekt a teda pravo na
ochranu podoby a prejavov osobnej povahy dietata (tzv. pravo na vlastny
obraz). Ked’ rodi¢ zverejni fotografiu dietat’a na verejne pristupnej sieti, v
tradiénom ponimani by na takyto zasah do osobnostnych prav bolo potrebné
povolenie dotknutej osoby. Diet’a vSak ¢asto nema sposobilost’ dat’ pravoplatny
suhlas (najmi ak ide o batola ¢&i predskolské dieta), a pravny poriadok
predpoklada, ze v zdujme diet'ata kona jeho zdkonny zastupca, teda rodi¢. Tato
situdcia je paradoxnd, pretoze rodi¢ ma chranit’ osobnostné prava dietata, no
zaroven to moze byt’ on sam, kto do nich zasahuje prostrednictvom sharentingu.
Z tohto dovodu niektori autori upozoriiuju, ze pravna Gprava postavena vyluéne
na rodi¢ovskom suhlase (napr. koncepcia rodi¢ovského suhlasu podl'a GDPR
pri spracovani udajov deti) nemusi dostato¢ne chranit’ najlepsi zaujem diet’at’a,
ak samotni rodi¢ia konaju v rozpore s tymto zaujmom.?® V kone¢nom dosledku
mdze nekontrolované publikovanie informécii o dietati rodiC¢om
narusit psychickii  integritu,  autonémiu a  dostojnost  dietata.?’

V slovenskom prave nie je pravo na podobizen dietata upravené
osobitnym zdkonom, aplikuje sa vSeobecna uprava ochrany prejavov osobnej
povahy v Obcianskom zakonniku (§ 11 a nasl. OZ). Fotografia

26 SORENSEN, S.: Protecting Children’s Rights to Privacy in the Digital Age: Parents
as Trustees of Children’s Rights. In: Children’s Legal Rights Journal, vol. 36, 2016, no.
3.s.157.

27 GLIGORIEVIC, I.: Children’s Privacy: The Role of Parental Control and
Consent In: Human Rights Law Review, vol. 19, 2019, no. 2. p. 227-229.
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dietata nepochybne patri k prejavom osobnej povahy, ktoré pozivaju pravnu
ochranu. Na jej zhotovenie a najmé zverejnenie je za beznych okolnosti
potrebny suhlas dotknutej osoby, alebo jej zakonného zastupcu, ak ide
o maloletého. Pri maloletych detoch je suhlas na zverejnenie ich obrazu
spravidla v rukach rodicov. Plati vSeobecna zasada, ze rodicia rozhoduju za
dieta v beznych veciach vratane otazok ochrany osobnosti, az kym diet’a nie je
schopné posudit’ nasledky svojho rozhodnutia samo. Rodi¢ia nemaji bezbrehu
moznost’ zastupovat’ svoje maloleté dieta. Zastupuju deti pri takych pravnych
tikonoch, na ktoré deti nie st sposobilé.?® Rodi¢ ma sice pravo za maloleté dieta
rozhodovat’, ale nemodze neopravnene zasahovat do jeho osobnostnych prav.
Rodicovské prava so sebou prindSaji aj rodi¢ovské povinnosti a pokial’ rodi¢
zlyhava pri ich dodrziavani, dohliadnut' na riadne plnenie prava rodicov na
starostlivost’ o diet'a musi §tat. Ak kvoli zasahu rodica do prav dietata bude
vedené sudne konanie, dotknuté dieta bude zastipené tzv. koliznym
opatrovnikom, ktory bude ustanoveny sudom prave kvoli stretu protichodnych
zaujmov rodica a dietata. K ¢omu ale moze dochadzat’ Castejsie, st nezhody
medzi samotnymi rodi¢mi. Zékon o rodine na tieto pripady mysli a v ustanoveni
§ 35 pontika moznost’ niektorému z rodicov podat’ navrh na sud, ak sa rodicia
nevedia dohodniit na podstatnych veciach stvisiacich s vykonom ich
rodi¢ovskych prav a povinnosti. K problematike toho, ¢i za podstatni vec
mozno povazovat’ aj zverejiovanie podobizni dietat’a v online priestore zaujal
stanovisko Najvyssi sud Slovenskej republiky v uzneseni zo dna 25. 9. 2023, sp.
zn. 4Ndc/40/2023, kde vyslovil, Ze: ,,za podstatnii vec je mozné jednoznacne
povazovat konanie, kedy dochadza k zverejiiovaniu fotografii maloletého
dietata na profiloch socialnych sieti rodica, v tomto pripade manzelkou otca
maloletej, ktoré su verejné alebo viditelné pre stovky osob, vyZaduje sa na takéto
zverejnenie suhlas druhého rodica. Ak otec maloletej s tymto konanim suhlasi a
jeho manzelka napriek vyjadrenému nesuhlasu matky maloletej pokracuje so
zverejniovanim podobizni dietata na socidlnych sietach, pojde o konanie v
rozpore so zaujmami maloletého dietata, ako aj neresSpektujuce rodicovské
prava druhého rodica. “*°

28 § 31 ods. 2 zakona €. 36/2005 Z. z. o rodine a o zmene a doplneni niektorych zakonov.
2 Uznesenie NajvysSieho sudu Slovenskej republiky zo diia 25. 9. 2023, sp. zn.
4Ndc/40/2023.
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V ur¢itom veku alebo pri dostatoénej rozumovej vyspelosti dietat’a by
vSak rodic¢ia mali brat’ do tivahy aj ndzor samotného dietata. Tento pristup
vyplyva jednak z prava dietat’a vyjadrit’ sa v zmysle ¢l. 12 Dohovoru o pravach
dietata a jednak z prirodzeného re$pektu k jeho osobnosti. V praxi to znamena,
ze ak ide napriklad o starSie dieta alebo tinedZera, rodicia by nemali
jednostranne zverejiiovat’ jeho fotografie bez konzultacie s nim, najmé ak by to
mohlo zasiahnut’ jeho sukromie, ¢i dostojnost’. Sharenting vSak Casto zahiiia
zverejnovanie fotografii velmi malych deti, ktoré svoj nazor vyjadrit’ nevedia
alebo nemoézu. Rodi¢ tu vystupuje v dvoch rolach naraz, ako ten, kto ma
pravomoc dat’” suhlas so zverejnenim, ale aj ako ten, kto sam fotografiu
uverejiiuje a potencidlne zasahuje do osobnostnych prav dietata.’* Kym vo
vztahu k tretim osobam, napr. médiam ¢i inym l'ud’om, ktori by chceli vyuzit
obraz dietata rodi¢ plni funkciu ochrancu a strazcu prava dietata na vlastny
obraz, vo vzt'ahu k sebe samému je tato kontrola problematicka. Vychadza sa z
predpokladu, Ze rodi¢ svoje diet'a neposkodi, av§ak prax sharentingu ukazuje,
ze dobry tUmysel rodi¢a nemusi vzdy znamenat absenciu negativneho
ucinku pre diet’a.

Sucasné pravne predpisy vo vicSine krajin neposkytujii jednoznacné rieSenie
tejto kolizie. Vo vSeobecnosti plati, ze rodi¢ mdze dat’ sihlas so zhotovenim ¢i
pouzitim podobizne dietata, a tym zdanlivo zdkonne pokryt’ akt zverejnenia
fotografie. No vyvstava otazka, ¢i takyto suhlas vzdy legitimizuje zasah do
prava diet'at’a na obraz. Ako uz bolo uvedené vyssie, v niektorych jurisdikciach
sa kladie doraz na to, Ze suhlas rodi¢a mé limity. Spanielske pravo napriklad
stanovuje, ze ak zverejnenie fotografie dietat’a porusuje jeho zaujmy, ide o
protipravny zasah aj napriek rodicovskému sthlasu. V takom pripade méze sud
nariadit’ stiahnutie fotografie ¢i iné opatrenia na ochranu diet’ata.’!

Za pozornost’ stoji, Ze francuzska legislativa sa najnovsie vydala cestou
vyslovného zakotvenia ochrany obrazu dietata do ramca rodicovskych
povinnosti. Francuzska pravna Uprava reagovala na rizika sharentingu prijatim
zékona €. 2024-120, ktory sa zameriava na ochranu préva dietat’a na vlastny

3 MAHROVA, T. (2020). Princip zmluvnej slobody a jeho prejavy v pracovnom prave.
In M. Némethova (Ed.), Notitiae Novae Facultatis Turidicae Universitatis Matthiae Belii
Neosolii (Vol. 24, pp. 177-182). Univerzita Mateja Bela v Banskej Bystrici, Belianum.
ISBN 978-80-557-1748-7.

31 Clanok 4 ods. 3 organického zikona ¢&. 1/1996 o pravnej ochrane maloletych, s
¢iastocnou novelou Obcianskeho zdkonnika a zakona o ob¢ianskom sidnom konani.
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obraz a sukromie v digitdlnom prostredi. Zadkon pripomina rodi¢om, ze deti
maju pravo na stkromie a kontrolu nad svojim obrazom. Ukladd rodicom
povinnost’ tieto prava reSpektovat v ramci vykonu rodicovskych prav a
stanovuje, ze obaja rodicia nest spolocnt zodpovednost’ za ochranu podobizne
dietat’a.3? Tato pravna uprava umoZiiuje napriklad zasiahnut' proti rodicovi,
ktory neprimerane zverejiuje fotografie diet'at’a, a ulahcuje vykon prav dietat’a,
ako je pravo na vymazanie obsahu. Je to vobec prvy zdkon svojho druhu, ktory
sa zameriava priamo na spravanie rodiCov na socialnych sietach v zaujme
ochrany sukromia deti.

V naSich podmienkach zatial’ takato Specificka uprava chyba. Napriek
tomu maji deti moznost domahat sa ochrany svojho prava na obraz
prostrednictvom v§eobecnych néstrojov ochrany osobnosti. Podl'a Ob¢ianskeho
zakonnika sa méze domahat’ upustenia od neopravnenych zasahov, odstranenia
nasledkov a tiez primeraného zadost'ucinenia (¢asto vo forme ospravedlnenia, a
ak bolo do prava vyznamne zasiahnuté, aj nemajetkovej ujmy v peniazoch). V
praxi by napriklad druhy rodi¢ alebo opatrovnik mohol v mene dietat’a podat’
zalobu, ak zdiel'anie fotografii dietat’a jednym z rodicov prekro¢i inosnt mieru
a bude povazované za zasah do dostojnosti ¢i sikromia dietata. V krajnom
pripade, ak by rodi¢ dlhodobo a hrubo porusoval prava dietata (napr.
zverejiiovanim jeho intimnych dajov), mohlo by to viest az k obmedzeniu
rodiovskych prav daného rodi¢a zo strany stdu, hoci takyto scenar je
vynimoény a nastupoval by skor v pripadoch zneuzivania ¢i zanedbéavania
dietata.

Z vyssie uvedeného vyplyva, ze pravo dietata na vlastny obraz je pravne
uznané, no v kontexte sharentingu naraza na $pecificky paradox, kedy rodi¢ ako
ochranca tohto prava je zarovein jeho potencidlnym porusovatelom. KI'acové je
preto vzdy posudzovat), ¢i zverejnenie konkrétnej fotografie alebo videa diet'ata
sluzi jeho z&ujmom alebo ide len o naplnenie potrieb rodica (¢i uz
emocionalnych, spolo¢enskych alebo finanénych). Len v pripade, Ze
zverejnenie nezasahuje do dostojnosti a sikromia diet’at’a a je primerané, mozno
ho povazovat’ za legitimne. V opacnom pripade by mal mat’ pravny poriadok

32 Loi n° 2024-120 du 19 février 2024 visant & garantir le respect du droit & 1'image des
enfants.



Bibiana Kusnierova | 151

mechanizmy na napravu, od moralneho apelu, cez zasahy sudu, az po pripadné
sankcie v krajnom pripade.

Zaver

Stret zaujmov rodica a diet’at’a, pre ktoré to moze predstavovat’ stivisiace rizika,
vyvolava mnoho otdzok o tom, ako mozno alebo ako by sa mali chranit’ zdujmy
a prava dietat’a v procese zdiel'ania. V slovenskom prave vSak chyba Specificka
uprava tykajlica sa sharentingu a pri ochrane deti online sa vo velkej miere
spolicha na GDPR, alebo na mechanizmy derivované¢ z GDPR. Osobnostné
prava dietata st tak chranené iba vSeobecne, pricom GDPR predpoklada, ze
suhlas rodi¢a sam osebe postacuje. Tento predpoklad vSak nereflektuje situécie,
ked’ st rodi¢ovské rozhodnutia zjavne v rozpore s najlep$im zaujmom diet’at’a,
napriklad pri systematickom zverejiiovani ponizujucich, intimnych alebo inak
alebo citlivych informacii o maloletom.

Prave v tomto smere sa ukazuje zasadna slabina tradicného modelu ochrany
stikromia deti zalozeného na rodi¢ovskom suhlase. Takto nastaveny ochranny
mechanizmus sa v digitalnom prostredi, najmé v kontexte sharentingu sa javi
ako nedostato¢ny, ked’Ze nezohl'adnuje situacie, v ktorych rodi¢ sam vystupuje
ako povodca zasahu do osobnostnych prav dietata. Ak je rodi¢ zaroven
subjektom, ktory o zverejneni rozhoduje, a zaroven osobou, ktord ma dieta
,,zastupovat®, vznikd evidentny konflikt zadujmov, ktory oslabuje realnu
ucinnost’ ochrany. Z tohto pohl'adu je nevyhnutné posunut’ pravnu regulaciu od
¢isto rodiCovsky sprostredkovaného suhlasu k viac dietatu orientovanému
(child-centred) modelu ochrany, v ktorom sa doraz kladie na autonomiu,
dostojnost’ a buducu digitalnu identitu maloletého.

Z dostupnych pravnych prostriedkov ochrany vyplyva, Ze na obsah
zverejilovany v ramci sharentingu sa mdéze uplatnit’ aj rezim GDPR, ked'Ze
vynimka pre spracivanie osobnych udajov v ramci osobnej, alebo domace;j
¢innosti podla ¢l.2 ods.2 pism. ¢) GDPR sa pri spristupneni obsahu
neobmedzenému, pripadne SirSiemu okruhu 0s6b spravidla neuplatni. Diet'a ma
preto pravo poziadat o vymazanie zverejnenych osobnych tidajov v zmysle
¢l. 17 GDPR, v praxi je vsak jeho schopnost’ toto pravo uplatnit’ obmedzena
nizkym vekom a zavislostou od rodiov absenciou samostatnych, rychlych a
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dietatu dostupnych procesnych mechanizmov. Tzv. ,,pravo byt zabudnuty* by
preto malo byt de lege ferenda posilnené mechanizmami umoziujicimi diet'atu
alebo jeho poverenému zastupcovi domahat’ sa okamzitého stiahnutia fotografii
a informécii z digitdlnych platforiem. Ako inSpirativny mozno povaZovat
franclizsky model zavedeny zakonom €. 2024-120 z 19.2.2024, ktory explicitne
akcentuje povinnost’ rodicom chranit’ podobizen a sikromie dietata v ramci
vykonu ich rodi¢ovskych prav. Sucasne posiliiuje prakticka vymahatel'nost’ tejto
ochrany tym, ze umoziiuje CNIL v naliehavych pripadoch iniciovat’ konanie o
neodkladnych opatreniach smerujucich k rychlemu odstraneniu protipravne
zverejnen¢ho obsahu. V takejto logike je potrebné umoznit’ aj v slovenskom
prostredi rychlejSie a efektivnejSie presadzovanie prava na vymaz osobnych
udajov maloletého, napriklad prostrednictvom osobitnych postupov dozoru,
alebo rozsirenych pravomoci Uradu na ochranu osobnych tdajov.

Dolezitou sucast'ou riesenia je aj ob¢ianskopravna Gprava. Osobitni pozornost’
si v tomto smere zaslizi napriklad $panielsky model, ktory vnasa do ochrany
dietata jasny hodnotovy korektiv. Podla § 4 zakona 1/1996 o pravnej ochrane
maloletych maju deti nenahraditelné pravo na Cest, sikromie a vlastny obraz,
pricom zasah do tychto prav sa povazuje za nelegitimny aj v pripade, ak s nim
rodi¢ formalne suhlasil. Najvyssi sud SR uznesenim 4Ndc/40/2023 navyse
uznal, ze zverejnovanie fotografii diet'at’a na rodi¢ovskych profiloch socialnych
sieti je ,,podstatnou vecou” vyzadujticou stihlas oboch rodi¢ov. Ide o vyznamny
interpretacny posun, ktory potvrdzuje, Ze sharenting nemozno vnimat’ ako bezny
kazdodenny vykon rodi¢ovskych prav, ale ako rozhodovanie s potencialne
zavaznymi dosledkami pre osobnostnu integritu a buducu digitalnu identitu
dietata. De lege ferenda by preto bolo vhodné vyslovne zakotvit, Ze
rozhodovanie o zverejfiovani podobizne, zdravotnych, Skolskych ¢i inych
citlivych udajov dietat’a v online priestore patri medzi podstatné otazky vykonu
rodicovskych prav a povinnosti. Zarovenl by zdkonodarca mal otvorene riesit’,
ze v pripade konfliktu zdujmov medzi rodi¢om a dietatom, pripadne medzi
rodi¢mi navzajom, musi mat’ prednost’ najlepsi zaujem diet'ata ako prvoradé
hl'adisko. To zahffia aj potrebu zohl'adiiovat’ ndzor diet'ata primerane jeho veku
a rozumovej vyspelosti. De lege ferenda mozno preto uvazovat’ aj o explicitnej
uprave, podl'a ktorej rodicia pri zverejiovani fotografii a informacii o diet’ati
musia prihliadat’ na jeho nazor primerane veku a rozumovej vyspelosti, a pri
star§ich maloletych dokonca vyzadovat’ ich suhlas aspon pri zdiel'ani citlivého
alebo potencialne stigmatizujiceho obsahu. V pripade sporu by mal mat’ sud
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moznost pruzne zasiahnut, napriklad zdkazom d’alSieho zverejiovania obsahu
bez suhlasu druhého rodica alebo bez postidenia najlepSieho zdujmu diet’at’a.

Zaverom mozno konstatovat, ze ochrana osobnostnych prav dietata v ére
sharentingu si vyzaduje nadvézné a systematické tpravy, a to nielen silnejSie
vyuzitie existujucich nastrojov GDPR, ale aj konkrétne opatrenia v rodinnom a
obc¢ianskom prave, ktoré by zdoraznili, Ze sloboda prejavu rodicov zdiel'at’ o
det'och informacie nemoze mat’ nad ich pravom na sikromie absolitnu prevahu.
Posilnenie pravnej ochrany dietata v kontexte sharentingu si vyzaduje
predefinovanie miesta rodi¢ovského stihlasu a vyslovne uznanie, Ze pravo na
ochranu stikromia a obraz diet'at’a je v zdsade nadradené neutralnej ¢i komercnej
potrebe rodicov zdielat' informacie. Iba tak mozno zaistit, ze digitdlna stopa
dietat’a bude s reSpektom k jeho ddstojnosti a najlepSiemu zaujmu.
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VYZNAM UZEMNYCH SAMOSPRAV
V PARADIPLOMACII

THE IMPORTANCE OF LOCAL
GOVERNMENTS
IN PARADIPLOMACY

Peter Morocz!

Abstrakt

Coraz vyznamnejsiu tlohu v medzindrodnych vztahoch zohrdva iizemnd
samosprava, ktord dopliia tradicnii §tatnu diplomaciu. Prekracujii tradicny
ramec narodnej spravy a priamo sa podielaju na cezhranicnej spolupraci, ¢im
doplnajii zahranicni politiku Statu. Paradiplomacia na Slovensku je preto
dolezitym ndstrojom posiliiovania regiondlnej konkurencieschopnosti a
prehlbovania susedskych vztahov s vyuzZitim eurdpskych integracnych
mechanizmov.
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Abstract

Territorial self-government plays an increasingly important role in
international relations, which complements traditional state diplomacy. They go
beyond the traditional framework of national administration and are directly
involved in cross-border cooperation, thereby complementing the state's foreign
policy. Paradiplomacy in Slovakia is therefore an important tool for
strengthening regional competitiveness and deepening neighborly relations,
while using European integration mechanisms.

Keywords

Local government, paradiplomacy, partnership, cooperation, forms of
international cooperation

UVOoD

Uzemna samosprava si nepochybne zasluzi oznadenie ako jeden
z najdolezitejSich zakladov a neoddelitelna sucast’ demokratickej spolo¢nosti.
Samospravu nemozno vnimat’ ¢isto len ako pravny pojem, ale zarovei tiez v jej
socialno-kultirnej a ekonomickej dimenzii. V SirSich suvislostiach uzemna
samosprava tvori demokraticky zaklad pre organizovanie a riadenie veci
verejnych v podmienkach modernych demokracii, kde sa osobitny doéraz kladie
na uplatnenie principov decentralizacie a subsidiarity.

Poziciu a vyznam regionalnej samospravy vo verejnej sprave v eurdpskych
demokracidch determinuji viaceré medzinarodné dohovory a nadnarodné
organizacie. Posililovanie lokélnej a regionalnej demokracie patri medzi hlavné
ciele Rady Europy a Eurdpskej unie, pretoze funk¢na verejna sprava tvori jeden
z hlavnych pilierov pre mier a stabilitu v Eurépe.?

V druhej polovici 20. storocia, obzvlast na jeho konci, vzniklo viacero
kvalitativne novych socidlnych, politickych, ekonomickych a kultarnych
procesov, ktoré vyraznym spésobom zmenili podobu sveta. Tato situacia sa

2 SVIKRUHA, M.: 20 rokov regionélnej samospravy na Slovensku: Vyuzita prileZitost’?
Univerzita Sv. Cyrila a Metoda v Trnave, 2021. 159 s. ISBN 978-80-572-0210-3
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premietla aj do stavu a tendencii vyvoja medzinarodnych vztahov. Samospravy
na Slovensku zohravaji v medzinarodnych vzt'ahoch ¢oraz dblezitejsiu tlohu.
Ich aktivity dopifiajii §titnu zahranién@ politiku a zameriavaju sa najmi na
prakticku spolupracu v oblasti kultury, hospodarstva a regionalneho rozvoja.

Vyznam paradiplomacie

Vyznam samosprav v medzindrodnych vztahoch, casto oznaCovany
ako paradiplomacia alebo subnacionalna diplomacia, v poslednych
desatrociach vyrazne vzrastol. Paradiplomacia je zapojenie necentralnych vlad
do medzinarodnych vztahov. Tento jav zahfiia rozne praktiky, od partnerstva
miest az po nadnarodné siete, decentralizovanti spolupracu a obhajobu na
medzinarodnych summitoch. Samospravy uz nie st len pasivnymi prijemcami
zahrani¢nej politiky Statu, ale stdvaju sa aktivnymi aktérmi, ktori prinasaju
konkrétne rieSenia, ekonomicky rozvoj a budujii medzinarodnt stabilitu zdola.

Paradiplomacia na Slovensku, teda zahrani¢né aktivity substatnych aktérov
(regidonov, miest, samospravnych krajov), predstavuje dolezita stcéast
medzinarodnej spoluprace, hoci tato oblast’ je Casto v tieni klasickej diplomacie.

Spo¢iva najmd vo vyzname regionov a miest, kde vysSie tzemné celky
a samospravy sa aktivne zapajaju do cezhrani¢nej spoluprace, najmi v ramci
susedskych vztahov, ¢o im umoziuje budovat’ priame vztahy s partnermi v
zahrani¢i a realizovat spolo¢né infraStrukturalne, hospodarske ¢i kultirne
projekty. Hoci paradiplomacia pdsobi na nizsej tirovni, mala by byt’ v sulade so
zahrani¢nopolitickym smerovanim Slovenskej republiky, ktoré zdoraziuje
multilateralizmus a rozvoj spoluprace.

Partnerstva miest a obci

Partnerstvd miest a obci modzeme charakterizovat’ slovami »vzdjomné
spoznavanie sa a porozumenie medzi partnerskymi obcami rdznych krajin
Eurdpy c¢i sveta«. Jeden zo zakladatel'ov eurdpskej asociacie Rady europskych
obci a regiénov Jean Bareth definoval priatel'stvo, spolupracu a vzdjomné
porozumenie medzi narodmi v Eurépe ako zakladné hodnoty partnerstva.


https://en.wikipedia.org/wiki/Town_twinning
https://en.wikipedia.org/wiki/Town_twinning
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Partnerstvo poskytuje obéanom prilezitost’ spolupodiel’at’ sa a zucastiiovat’ sa na
vytvarani stdle viac vzajomne prepojenej Eurdpy, ktorti spaja a obohacuje
kultirna rozmanitost’, predstavuje cenny nastroj na zblizovanie sa ludi z
miestnych komunit po celej Eurdpe, vymenu skusenosti, nazorov i hodnot a na
zapojenie ob¢anov do &innosti tykajucich sa eurdpskeho obéianstva.’

Eurodpska charta miestnej samospravy

Vyznam medziobecnej spoluprace zdoraznuje aj Eurdpska charta miestne;j
samospravy. Je to medzinarodny dokument, ktory obsahuje principy miestnych
samospravy, ¢im urcuje dolezitost’ uzemnej samospravy ako zakladu kazdého
demokratického systému. Charta bola otvorena na podpis vsetkym ¢lenskym
Staitom Rady Eurdpy dna 15. oktobra 1985. Slovenska republika tato chartu
podpisala dna 23. februdra 1999 a platnost’ nadobudla 1. jina 2000. Podpisom
charty najvysSie Statne inStitucie prejavili svoju politickl vol'u riadit’ sa vo
vzt'ahu k izemnej samosprave principmi, ktoré charta obsahuje. Potvrdzuji tym
a na medzinarodnej urovni deklaruji svoj postoj k tizemnej samosprave, k jej
vyznamu a miestu v spolo¢nosti.*

Charta v c¢lanku 10 priznava subjektom miestnej samospravy pravo
vzajomne spolupracovat’ vo vnuatrostatnom alebo medzinarodnom meradle pri
zabezpeCovani veci spoloéného zaujmu a pravo byt ¢lenom narodnych a
medzinarodnych zdruzeni, ktoré chrania a rozvijaju ich spolo¢né zaujmy.

Z hl'adiska jednotlivych europskych krajin je situacia v oblasti medziobecne;j
spoluprace — prirodzene — rozdielna. Napriek tomu je mozné uviest’ niektoré

3 SVIKRUHA, M.: 20 rokov regionalnej samospravy na Slovensku: Vyuzita prilezitost™?
Univerzita Sv. Cyrila a Metoda v Trnave, 2021. 159 s. ISBN 978-80-572-0210-3

4 Ministerstvo vniitra Slovenskej republiky — Eurdpska charta miestnej samospravy.
Dostupné na internete: https:/www.minv.sk/?europska-charta-miestnej-samospravy
Ministerstvo vnutra Slovenskej republiky — Eurdpska charta miestnej samospravy.
Dostupné na internete: https://www.minv.sk/?europska-charta-miestnej-samospravy
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Crty, ktoré charakterizuji medziobecni spolupracu v krajindch zapadnej
Eurépy. V drvivej vicSine pripadov sa spoluprdca obci uskutocfiuje na
dobrovol'nej baze. Existuji vSak pripady, kedy sa na zaklade zdkona vyzaduje
povinna spolupraca, napr. v Nemecku, v Rakusku, vo Franctizsku, Dansku,
Taliansku, Holandsku, Nérsku, Spanielsku a vo Vel’kej Britanii. Rozdielny je aj
rozsah a detailnost’ pravnej Gpravy interkomunalnej spoluprace, a to aj v ramci
jednej krajiny (ako priklad mozno uviest' ,,detailny* zdkon o spolupraci obci
krajiny Severné Porynie — Westfalsko a ,struény* poriadok spravnych
spoloCenstiev pre slobodny S§tat Bavorsko). Rovnako je rozdielna aj
.komplikovanost* medziobecnej spoluprace v jednotlivych zapadoeurdpskych
krajinach. V tejto suvislosti sa uvadza, ze ,,pravdepodobne najkomplikovane;jsi

systém spoluprace medzi obcami je vytvoreny vo Franctzsku®.’

Formy medzinarodnej spolupriace na Slovensku

Uzemné samospravy na Slovensku aktivne vyuZzivaji otvorené vyzvy
EU na medzinarodnii spolupracu a na realiziciu spoloénych projektov a vymenu
skisenosti s partnermi v zahrani¢i. Pri budovani medzinarodnych vztahov
dolezitt tlohu zohrava ZdruZenie miest a obei Slovenska ( ZMOS ), ktora je
najvicsia nevladna organizacia zdruzujica, zastupujica a reprezentujica
mesta, obce a mestské Casti na Slovensku ako pravnické osoby. Medzi
programové priority zdruzenia patria aj budovanie medzinarodnych vztahov,
ktory je kliCovym prvkom modernej samospravy, ktory presahuje ramec
tradi¢nej diplomacie a prindsa konkrétne vyhody pre miestne komunity.
Zahrani¢né vztahy uz nie st len vysadou ministerstiev, ale stdvaji sa nastrojom
na rozvoj miest a obci.

Na Slovensku existuji rozne formy medzinarodnej spoluprace uzemne;j
samospravy (obce, mesta, vyssie uzemné celky — VUC), ktoré su legislativne
ukotvené a zamerané na rozvoj regionov, vymenu skusenosti a Cerpanie fondov
EU. Tie st v su¢asnosti nasledovné:

5 Kuklis, Peter — Virova, Viktoria Vybrané problémy miestnej samospravy (v komparacii
niektorych S§tatov Eurdpskej tinie) / Peter Kukli§ — Viktdria Virova — prvé vydanie,
Bratislava : EUROKODEX, s. 1. 0., 2012. 240 s. ISBN: 978-80-89477-77-0
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Partnerské mesta a obce (Twinning): Najroz§irenej§ia forma, pri ktorej
dochadza k nadvézovaniu dlhodobych vztahov medzi mestami podobnej
vel'kosti alebo zamerania z réznych krajin. Zahffia vymeny v oblasti kultiry,
Skolstva, Sportu a samospravnych skusenosti.

Cezhrani¢na spolupraca (CBC - Cross-border Cooperation): Spolupraca medzi
samospravami susediacich $tatov (napr. PL-SK, HU-SK, AT-SK) zamerana na
rozvoj infrastruktiry, cestovného ruchu, ekoldgie ¢i zachrannych zloziek.

Euroregiony: Euroregiony zacali vznikat v zapadnej Eurépe uz v 50. rokoch 20.
storoCia. Ich  zastreSujicou  organizaciou  je Asociacia  eurdpskych
cezhrani¢nych regionov, zalozena v roku 1971 v nemeckom Bonne. Je to
institucionalizovana forma cezhraniénej spoluprace, kde samospravy vytvaraju
spolo¢né organy na rieSenie problémov v prihraniénych oblastiach. Na
Slovensku pdsobia viaceré z nich, napriklad Tatry, Beskydy, Vah-Dunaj-Ipel ¢i
Karpaty.

Clenstvo v medzinarodnych asociaciach a sietach: Uéast’ v organizaciach ako
Rada eurdpskych samosprav a regionov (CEMR), Eurocities, alebo narodnych
zdruzeniach (ZMOS, SK8), ktoré presadzuji zaujmy samosprav na eurdpskej
urovni.

Projektova spolupraca (napr. Interreg, Erasmus+): Spolo¢né projekty
financované najma z fondov Europskej unie, zamerané na rozvoj regionov,
vzdelavanie, inovacie a integrovany manazment.

Zahrani¢né styky samospravnych krajov (VUC): Vyssie uzemné celky
nadvézuju partnerstva s regionmi inych Statov na zaklade zékona ¢. 302/2001 Z.
z., zamerané na regionalny rozvoj, hospodarstvo a kulturu. Na Slovensku st od
roku 2001 samospravne kraje (VUC) povazované za plnohodnotnych partnerov
s kompetenciou samostatne nadvédzovat’ kontakty so zahrani¢énymi partnermi.

Interreg ako vyznamny nastroj na podporu rozvoja prihrani¢nych
regionov

Interreg je jednym z kIaiCovych nastrojov Eurdpskej unie na podporu
cezhrani¢nej spoluprace prostrednictvom financovania projektov. Cielom je


https://sk.wikipedia.org/wiki/Eur%C3%B3pa
https://sk.wikipedia.org/wiki/1971
https://sk.wikipedia.org/wiki/Bonn
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riesit’ spoloéné vyzvy a najst spolo¢né rieSenia v oblastiach, ako su
zdravotnictvo, zivotné prostredie, vyskum, vzdeldvanie, doprava, udrzatelna
energia a dalSie. Programy Interreg su financované z Eurdpskeho fondu
regionalneho rozvoja na podporu harmonického rozvoja uzemia Eurdpskej tinie
na roéznych urovniach. Programy spoluprace st vysledkom spolo¢ného usilia
vSetkych zucastnenych krajin s cielom umoznit' financovanie aktivit, ktoré
povedu k intenzivnejsej spolupraci medzi regiénmi so spolo¢nou medziStatnou
hranicu.®

Riadiacim organom pre programy cezhrani¢nej spoluprace pre programové
obdobie 2021 — 2027 je Ministerstvo investicii, regiondlneho rozvoja a
informatizacie SR a to cez programy:

Interreg VI-A Slovensko — Rakusko

Interreg VI-A Slovensko — Cesko

Interreg VI-A Pol’'sko — Slovensko

Interreg VI-A Mad’arsko — Slovensko

Interreg VI-A NEXT Mad’arsko-Slovensko-Rumunsko-Ukrajina

Uzemna spolupréaca sa v ramei Interregu zaklada na $tyroch zlozkach.

Interreg A — cezhrani¢na spolupraca medzi susediacimi regionmi (ktoré by sa
mali nachadzat’ pozdiZ pozemnych alebo namornych hranic vzdialenych najviac
150 km mora) s cielom riesit spolo¢né vyzvy spolo¢ne identifikované v
hrani¢nych regionoch a zuzitkovat nevyuzity rastovy potencial v tychto
oblastiach.

Interreg B — nadnarodna spolupraca v ramci vacsich nadnarodnych uzemi alebo
v okoli morskych oblasti s cielom dosiahnut’ vyssiu mieru izemnej integrécie.

¢ Ministerstvo investicii, regionalneho rozvoja a informatizacie Slovenskej republiky —
Programy cezhraniénej spoluprace. Dostupné na internete:
https://mirri.gov.sk/projekty/projekty-esif/programy-cezhranicnej-spoluprace/


https://www.sk-at.eu/
https://www.sk-cz.eu/sk/program-2021-2027
https://sk.plsk.eu/program-2021-2027
https://www.skhu.eu/program/interreg-husk-2021-2027
https://huskroua-cbc.eu/about/huskroua-2021-2027

164 | VYZNAM UZEMNYCH SAMOSPRAV V PARADIPLOMACII

Interreg C — medziregionalna spolupraca prostrednictvom Styroch $pecifickych
programov na posilnenie u¢innosti politiky sudrznosti podporovanim:

vymeny skuisenosti, inovativnych pristupov a budovania kapacit na ucely
identifikacie osvedCenych postupov, ich Sirenia a prenosu do politik
regionalneho rozvoja vratane programov ciel’a ,,Investovanie do zamestnanosti
a rastu (program Interreg Europe),

vymeny skuisenosti, inovativnych pristupov a budovania kapacit na ucely
identifikacie prenosu a zuZzitkovania osvedcenych postupov v oblasti
integrovaného a udrzatelného rozvoja miest (program Urbact),

vymeny skusenosti, inovativnych pristupov a budovania kapacit s cielom
zlepSovat a zjednodusovat’ vykonavanie programov Interreg a ¢innosti v oblasti
spoluprace spolu so zriad’ovanim a fungovanim eurépskych zoskupeni uzemnej
spoluprace (program Interact),

analyzy rozvojovych trendov vo vztahu k cielom uzemnej stdrznosti [Eurdpske
monitorovacie stredisko pre uzemné planovanie (program ESPON].

Interreg D — spolupraca najvzdialenejsich regionov s cielom ul'ah¢it’ rozvoj a
integraciu najvzdialenejsich regiénov a ZKU (napriklad karibské regiony) v ich
susednom prostredi.’

Eurépske zoskupenie tizemnej spoluprace (EZUS)

Eurdpske zoskupenia tzemnej spoluprace (EZUS) boli zriadené na
ulahCenie cezhrani¢nej, medzinarodnej a medziregionalnej spoluprace medzi
¢lenskymi tatmi a ich regiondlnymi a miestnymi organmi. EZUS umoziuji
tymto partnerom realizovat’ spolo¢né projekty, vymienat’ si odborné poznatky
a zlep3ovat’ koordinaciu priestorového planovania. Cielom EZUS je ul'ahéovat
a podporovat’ izemnu spolupracu najma medzi svojimi ¢lenmi, vratane jednej

7 EUR-Lex —Pristup k pravu eurdpskej tnie, Interreg — podpora cezhrani¢nej spoluprace
(2021 - 2027). Dostupné na internete: https://eur-lex.europa.eu/SK/legal-
content/summary/interreg-supporting-cooperation-across-borders-2021-2027.html
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alebo viacerych oblasti cezhraniénej, medzinarodnej a medziregionalnej
spoluprace, a to s cielom posilnit’ hospodarsku, socidlnu a tzemnu sudrznost’
v EU. Vieobecne plati, ze tlohy EZUS su v stilade s cielmi uvedenymi vyssie.
Ulohy mézu zahfiiat’ osobitné &innosti v oblasti izemnej spoluprace medzi
¢lenmi s finan¢nou podporou alebo bez finanénej podpory Eurdpskej tnie.
EZUS mézu byt poverené vykonavanim programov spolufinancovanych EU
z Burdpskeho fondu regionalneho rozvoja, Eurdpskeho socidlneho fondu
a/alebo Kohézneho fondu, alebo inych projektov cezhrani¢nej spoluprace, ktoré
mozu, ale nemusia byt finanéne podporované EU. Medzi priklady takychto
¢innosti patri prevadzka cezhrani¢nej dopravy a nemocnic, vykonavanie alebo
sprava cezhrani¢nych rozvojovych projektov a vymena odbornych poznatkov
a osved&enych postupov.®

Zaver

Slovenské samospravy za poslednych 30 rokov vytvorili rozsiahlu siet
zahrani¢nych kontaktov, zorganizovali tisicky zaujimavych a uzitocnych aktivit
a vybudovali nespocetné mnozstvo trvalych priatel’stiev.

Moézeme konstatovat’, ze medzinarodna spolupraca izemnych samosprav ma
klaCovy vyznam pre rozvoj miestnych komunit, zefektivnenie spravy veci
verejnych a posilfiovanie eurdpskej integracie. V kontexte Slovenskej republiky
a Eurdpskej unie ide o dolezity nastroj na vymenu skusenosti, ziskavanie
zdrojov a rieSenie cezhrani¢nych problémov.

Avsak Medzinarodna spolupraca samosprav celi viacerym systémovym a
praktickym nedostatkom, ktoré limituju jej efektivitu. Problémy sa vyskytuju
najméd v legislativnej, institucionalnej a financ¢nej rovine. Chyba silnejSia
koordinacia medzi centralnou vladou a samospravami, ¢o vedie k nejednotnému
postupu pri presadzovani regionalnych zaujmov v zahrani¢i. Samospravy maju
Casto obmedzené rozpocty na medzinarodné aktivity, pricom st vyrazne zavislé
od externych zdrojov, ako su napr. fondy EU, ktoré sii obéas administrativne

8 Informaéné listy —- EUROPSKE ZOSKUPENIA UZEMNEJ SPOLUPRACE (EZUS).
Dostupné na internete: https://www.europarl.europa.eu/ftu/pdf/sk/FTU_3.1.9.pdf
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naro¢né, a preto mnohé druzobné partnerstva zostavaji len v deklarativnej
rovine bez redlneho dopadu na rozvoj tizemia alebo vymenu skusenosti.

Dal3im negativnym faktorom je aj slab4 kontinuita, napr. po komunélnych a
regiondlnych vol'bach ¢asto vedu k preruSeniu nadviazanych medzinarodnych
kontaktov a zastaveniu rozbehnutych projektov.

Na druhej strane treba taktiez konStatovat’, ze zo strany samosprav je v
sucasnosti znaény zaujem o medzinarodni spolupracu, ¢o potvrdzuju aj
aktualne iniciativy zo strany Statu asnahy o ziskanie financovania
z medzinarodnych zdrojov , aby samospravy vyuzili tieto moznosti na podporu
zvySenia cezhrani¢nej a medzinarodnej spoluprace, ako aj obcianskej
participacie v ramci EU.
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ZAVET AKO PRAVNY UKON MORTIS CAUSA:
VYVOJ, FORMY A SUCASNE VYZVY

A WILL AS A LEGAL ACT MORTIS CAUSA:
DEVELOPMENT, FORMS, AND
CONTEMPORARY CHALLENGES

Viktoria Bogiova’
Abstrakt

Prispevok sa zaoberd zavetom ako pravnym ukonom mortis causa v kontexte
slovenského dedicského prava. Analyzuje jeho historicky vyvoj od rimskeho
prdava az po sucasnu pravau upravu, pricom osobitnu pozornost venuje
Jednotlivym formdam zdavetu a ich pravaym ndlezZitostiam. Jadrom prispevku je
rozbor zavetu vo forme notarskej zapisnice ako ndstroja pravnej istoty a
ochrany vole porucitela. Prispevok zaroven reflektuje aktudalne vyzvy, najmd
otazky elektronizdcie zavetu a potrebu efektivnej evidencie v kontexte rasticej
cezhranicnej mobility. Cielom je poukdzat na vyznam modernizdcie dedicského
prava pri zachovani jeho zdkladnych principov.

Krucové slova

dedi¢ské pravo; zavet; notarska zapisnica; mortis causa; formy zavetu;
elektronizacia zavetu; cezhraniéné dedenie; pravna istota
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Abstract

The paper examines a will as a legal act mortis causa within the context of
Slovak inheritance law. It analyses its historical development from Roman law
to the current legal framework, with particular attention to the various forms of
wills and their legal requirements. The core of the paper is an analysis of a will
in the form of a notarial deed as an instrument of legal certainty and protection
of the testator’s intent. The paper also reflects contemporary challenges,
particularly issues related to the digitalisation of wills and the need for effective
registration in the context of increasing cross-border mobility. The aim is to
highlight the importance of modernising inheritance law while preserving its
fundamental principles.

Keywords

inheritance law; will; notarial deed; mortis causa; forms of wills; digitalisation
of wills; cross-border succession; legal certainty

Uvod

, Tak dlho sa treba ucit' kym Zijeme“. (Seneca)’> Citat rimskeho filozofa je
mimoriadne aktudlny aj v dneSnej turbulentnej a rychlo sa vyvijajicej dobe.

Kazdodenny Zzivot prindaSa zmeny v osobnych, pracovnych, rodinnych
a majetkovych pomeroch. Prave zmena osobnych pomerov priamo suvisi
s majetkovymi pomermi kazdého ¢loveka. Dopad mdze byt na zivot l'udi
pozitivny ale aj negativny. V sucasnej dobe sa negativnym vplyvom rozumie
predovietkym zadiZenost I'udi, ktora samozrejme ovplyviiuje aj otazku dedenia.

2 Lucius Annaeus Seneca- filozof
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Pri majetkovo pozitivnom dedeni vSak dopad na Zivot méze byt taktiez
negativny z hl'adiska moralnej stranky. Stratu blizkeho ¢loveka prezivaji mnohi
Pudia vel'mi t'azko, bez ohl'adu na pripadné dedenie.

Pravna uprava dedi¢ského prava, ktora plati na naSom Gzemi od roku 1964
s uritymi zmenami a novelizdciami, je Gpravou, ktord zodpovedala vtedajSim
pomerom. Od prijatia Obcianskeho zadkonnika ¢.40/1964 Zb. sa spolocenské
pomery znacne zmenili, preto bolo potrebné niektoré predpisy prispdosobit
novym podmienkam. Zakon pdvodne vychadzal z historickych a tradi¢nych
korenov spolocenského a rodinného zivota. Pri dedeni sa prihliadalo vzdy na
pokrvné pribuzenstvo, preto boli vytvorené dedi¢ské skupiny.

Zavet podla nas v sucasnosti opdt preziva svoju ,renesanciu“. Je to
predovsetkym dosledok zmeny zmyslania l'udi (menej uzavretych manzelstiev)
a zmeny pomerov (vel’ka zadlzenost l'udi).

Predpokladame, ze uvahy o dedi¢skej zmluve, jej zapracovanie do ob¢ianskeho
zakonnika by mozno prispelo k predchadzaniu pripadnych dedi¢skych sporov.
Lepsie rodinné vzt'ahy by zvysili aj moralnu Groven a stabilitu celej spolocnosti.
Ktosi mudry raz povedal: Aka je rodina taka je spolocnost’.

Historia dedenia a jej vyvoj

Pochopenie a objasnenie dedi¢ského prava je mozné az po preskiimani dejin
dedic¢stva v rimskom prave.

Dediéské pravo je svojou povahou majetkové pravo, v ktorom koncepcia
sukromného vlastnictva jednotlivca dosahuje svoj vrchol, pretoze absolutny
vlastnik ovlada svoj majetok nielen pocas svojho Zivota, ale rozhoduje aj o jeho
osude po svojej smrti. V priebehu dejin sa vSak v dedicstve vyskytovali prvky,
ktoré presahovali ramec Cisto majetkovych aspektov.

Rimske sikromné pravo je vysledkom starocného vyvoja, ktory dosiahol
vysoku urovenl sofistikovanosti. Vyrok: "Rimske pravo je takym klasickym
pravnym vyjadrenim Zivotnych podmienok a konfliktov v spolo¢nosti riadene;j
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Cisto sikromnym vlastnictvom, Ze ziadne neskorsie pravne predpisy ho nemohli
podstatne vylepsit," vystizne charakterizuje vyznam a vyspelost' rimskeho
prava.

PredovSetkym sem patri organizacia sudnictva zalozena na zdkonnosti, systém
zmliuv a sudnych konani, ktory pruzne a spolahlivo uspokojoval obchodné
potreby, dokladny rozvoj pravnych pojmov a institatov, jasnost’ a presnost
pojmov a vyrazov a metddy pravneho uvazovania.

Je dolezité poznamenat’, Ze rimska pravna terminologia sa do velkej miery stala
medzinarodnou pravnou terminoldgiou a aj dnes sa rimske pravne definicie,
maximy, sentencie a aforizmy® pouZivajii ako odborné terminy v pravnej
literatare a komunikacii.*

Dejiny starovekého Rima, najmd pokial’ ide o jeho najstarSie obdobie (8.
storo¢ie pred n. L), st velmi sporné. V prvotnopospolnej spolocnosti® este
nemozno hovorit’ o dedeni. Niektori naznacuju, Ze dediéstvo existovalo aj v
klanovej spolo¢nosti, ale len v pripade osobnych veci. Ini ho spajaju so vznikom
sukromného vlastnictva. O skuto¢nom dedeni a vyvoji dedi¢ského prava mozno
nepochybne hovorit az po vzniku individudlneho sukromného vlastnictva.
Rodova spolo¢nost’ stale tvorila majetkovi a kulturnu jednotku.

Po smrti pater familias (v preklade hlava rodiny), podla Zakona XII tabul,
nastupovali na jeho miesto jeho deti a manzelka, aby zabezpecili pokracovanie
rodiny ako nabozenskej a hospodarskej jednotky na spolocnom majetku. Ani
neskor, ked” sa pater familias stal jedinym vlastnikom rodinného majetku, sa
rodina zvy¢ajne nerozdelila na nové jednotky podl'a toho, kol'ko jednotlivcov sa
po smrti hlavy rodiny stalo nezavislymi (stalo sa sui iuris). Namiesto toho
zostala ndbozenskou a hospodarskou jednotkou a vytvorila pravne spolocenstvo
zname ako concortium ercto non cito podla ius Quiritium. V tomto obdobi, ak
pater familias nemal potomkov, mohol si zabezpecit' dedica prostrednictvom

3 Aforizmus je kratke, struéné a vystizné vyjadrenie, ktoré prezentuje vieobecnii pravdu
alebo usudok, ¢asto s hlbokym vyznamom alebo filozofickym podténom. Tieto vyroky
st zvyc€ajne ostré a vystizné, pricom mozu byt aj ironické, vtipné alebo provokativne.
Aforizmy su Casto citované a ich autormi su zvycajne filozofi, spisovatelia alebo d’alSie
vyznamné osobnosti.

4 Rebro K., Rimske pravo sukromné.

> Prvotnopospolna spolo¢nost je v marxistickej periodizacii dejin ,,spoloensko-
ekonomicka forméacia“ v obdobi praveku. Predchadzala otrokarskej spolo¢nosti.
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adopcie a mohol pred svojou smrtou pridelit’ uréité veci doveryhodnym osobam
alebo uréit’ ich buduce vlastnictvo, (naznak zavetného dedenia).

V kazdom pripade bolo ¢asto v zaujme celého rodinného spolo¢enstva - najmi
kvoli jeho ekonomickému zabezpeceniu a obZive - zachovat’ jednotu. Zakon XII
tabul’ vS§ak umoznoval rozpad takéhoto rodinného spolocenstva prostrednictvom
zaloby familiae erciscundae. Nevyhnutnym ddsledkom rozpustenia
spolocenstva bolo nerentabilné rozdrobenie majetku. Aby sa rodinny majetok
nerozdelil, bolo potrebné prijat’ pravnu upravu, podla ktorej by dedi¢stvo
pripadlo jedinému dediCovi, zatial Co ostatni oprdvneni ziadatelia by boli
odskodneni mimo majetku, a to zaloZzenim novych osad (neskor v koloniach)
alebo umoznenim samostatného zivobytia v r6znych remeslach. Medzi pravne
prostriedky na zabezpeCenie tohto ciela patrilo osamostatnenie syna alebo
adopcia deti inou rodinou. V pripade dcér sa to umoziovalo prostrednictvom
sobasa cum manu (s pomocou institiucie vena). Okrem toho bol zriadeny zavet
ako pravny tkon dedenia pre pripad smrti. V zavete pater familias urcil svojho
nastupcu do dedicstva a vydedil (exheredatio) ostatnych opravnenych dedicov -
¢lenov rodiny. Tato Uprava sa pozoruje v stvislosti so vznikom velkych
majetkov od 4. storo¢ia pred Kr.®

Vydedené osoby mohli byt v zavete v kazdom pripade zabezpecené
prostrednictvom singularnych ustanoveni (napr. zabezpecenie starostlivosti o
vdovy, nevydaté dcéry alebo postihnuté deti) a odkazov (napr. pozivacieho prava
na pozemky, nehnutelnosti alebo pohl'adavky).

Vzhladom na pravnu Struktiru rimskej rodiny a ucel dedenia, ktorym bolo
zachovanie hospodarskej a nabozenskej jednoty rodiny, Zakon XII tabul
(polovica 5. storocia pred n. L., prva kodifikacia rimskeho obycajového prava,
ktord sa zvyCajne zaoberala rodinnym, procesnym a trestnym pravom
prostrednictvom noriem pre jednotlivé pripady) pozadoval, aby dedi¢mi boli
agnati’. Ak agnati neexistovali, dedi¢stva sa mohol zmocnit' a vlastnit' ho
ktokol'vek. Zda sa vSak, ze uz Zakon XII tabil umoznoval porucitelovi
slobodne si vybrat dedica, ak neexistovali sui heredes (rodinni prislusnici
priamo podriadeni porucitel'ovi).

¢ Rebro K., Rimske pravo sukromné.
7 Agnét je pojem pre muzského potomka
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Avsak len ¢o zacal ustupovat’ rol'nicky spdsob zivota a hospodarenia, najma
rozkvetom Rimskej riSe, stala sa zdkladom dedenia slobodna vol'a zomrelého,
t.j. sloboda zavetom urcit’ dedica (zavetna sloboda), a zdkonom urceni dedicia
prichadzali do tvahy len vtedy, ak zomrely nezanechal po sebe platny zavet.

Sloboda urobit’ zavet viedla vsak k zneuzitiu a ukazalo sa, ze je nevyhnutné
obmedzit’ ju v prospech uréitych osob (tzv. dedenie proti zavetu).

Tak ako v inych usekoch sikromného prava, aj v dedi¢skom prave preto sa
zacali presadzovat’ reformné predstavy oproti civilnému pravu. Tymito zdsahmi
sa znacne zlepsil systém civilného dedi¢ského prava a prispdsobil sa
poziadavkam zivota. Robilo sa tak predovsetkym pomocou institatu drzby
dedicstva. Zakon XII tabul’ povolaval za dedi¢ov agnatov. Prétor pokladal za
spravodlivé brat’ vi¢si zretel’ na kognéatov ®a na vdovu po zomrelom, (stcast’ 1.
dedicskej skupiny). Oproti civilnému pravu bol prétor ochotny zjednodusit
formality pri zavete a napokon povazoval za spravodlivé obmedzit’ testovaciu
slobodu hlavy rodiny, ak jeho poslednd vola vyjadrenda v zavete vdbec
nerepektovala prirodzené pravo jeho najblizsich pokrvnych pribuznych.’

Je sporné, ako doslo k tymto zasahom prétora do dedenia. Zda sa, Ze spociatku
prétor priznaval bonorum possessio'? docasne, pokial’ sa sporom nerozhodlo,
kto je dedicom; teda bola to pomoc civilnému pravu. Ak teda bonorum possessor
nemal v spore uspech, musel vydat' dedi¢stvo inému. V dosledku striktnych
uprav civilného prava sa mohlo stat, Ze nebolo dedifa, a majetkovy substrat
zomrelého zostal bez pana; pravne neupravené ostavali aj jeho dlhy voci
veritel'om. Tato situacia nebola Gnosna ani z hladiska vladnucej triedy, preto
prétor zmoci svojho impéria priznaval bonorum possessio tym civilnym
dedic¢om, ktori nemohli dedit’ z formalnych dévodov, alebo takym uchadzacom,
na ktorych bolo potrebné v danej situacii brat’ ohl'ad.

Takymto priznavanim bonorum possessio otvaral prétor vlastne pristup
k dedeniu novym kategoriam osob. Tieto osoby drzali dedi¢stvo natrvalo. Lebo
nebolo nikoho, kto by na zaklade civilného prava mohol priznanie bonorum
possessio urobit’ spornym. Prétor takto dopliial civilné pravo. Napokon prétor
priznal drzbu majetku inému ako civilnému dedicovi, lebo pokladal povolanie

8 Pribuzny v prvej linii
9 Rebro K., Rimske pravo sukromné.
19 Drzba majetku
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za dedi¢a podla civilného prava za nespravodlivé; napr. daval prednost
emancipovanym detom pred bocnymi agnatmi, t.j. pred bratmi alebo strycmi
zomrelého. Touto bonorum possessio ,opravoval® prétor civilné pravo
a priznanie tejto drzby bolo trvalé, lebo prétor s fiou zaroven spajal exceptio
doli'! proti dedi¢skej Zalobe civilného dedica.

Udelenim vlastnictva dedicstva prétor vytvoril popri ob¢ianskom prave vlastny
prétorsky systém dedicstva a dedicského prava. V kontexte ob¢ianskeho prava
sa bonorum possessor nepovazoval za dedica, ked’ze prétor nemohol niekoho
urobit’ civilnym dedi¢om. AvSak podobne ako v pripade vlastnictva prétor
postavil urcité osoby na rovnaku troven ako dedicov a chranil ich pred civilnymi
dedi¢mi. Rimske pravo teda nekvalifikovalo tato situaciu ako "hereditas", ale
skor ako "bonorum possessio". Bonorum possessor nebol "heres" (dedic), ale
len "heredis loco", ¢o znamena "namiesto dedic¢a".

Tymito prétorskymi opatreniami sa popri ob¢ianskopravnom dedicstve zaviedol
prétorsky dediésky systém. Tato dualita v dedeni bola odstranena v poklasickom
obdobi prostrednictvom cisarskych pravnych predpisov, najmé justinidnskymi
reformami, ktoré zaviedli princip pokrvného pribuzenstva alebo kognacie ako
jediny zéklad pre dedenie zo zakona a Ze sa pri testamentoch zmiernil pévodny
formalizmus civilného prava. Tieto principy sa v podstate zachovali az do
sucasnosti.!?

Pocas tohto vyvoja sa vykrystalizovali a ustalili dovody, pre ktoré sa povolavaja
dedicia alebo sa ponuka dedi¢stvo uréitym osobam. Existovali dva zakladné
dovody na ustanovenie dedicov: zavet a zakon. Podl’a toho rozliSujeme dedenie
zo zavetu a dedenie zo zakona, v pripade, Ze neexistoval zavet. Mozno to
vyjadrit’ aj tak, ze dediéstvo sa ponukalo bud’ na zéklade zavetu, alebo na
zéklade zdkona, ¢im sa zavet a zdkon stali delaénymi dovodmi'. Islo o
vynimku, ked’ osoba opravnenad dedit zo zakona nebola povolana dedit’ na
zaklade zavetu. V takychto pripadoch sa hovorilo o povolani proti zavetu.

Takisto sa ustalilo, ze dedenie ako univerzalna sukcesia sa v konkrétnom pripade
muselo opierat’ o jediny dévod; ,,po nikom nemozno dedit’ sCasti na zaklade

11 Zalobna obrana
12Rebro K., Rimske pravo sukromné.
13 Z4sada univerzalnej sukcesie
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zavetu as Casti na zaklade zakona“ (,nemo pro parte testatus, pro parte
intestatus decedere protest*).!4

Dedenie zo zavetu

Dedenie zo zavetu bolo v Rime ovel'a beznejsie ako dedenie zo zékona, ktoré
prichadzalo do uvahy len vtedy, ak zosnuly nezanechal zavet. Zakladom dedenia
7o zavetu bol samotny zavet, ktory zosnuly napisal pred svojou smrtou. Zavet
sa chapal ako jednostranny formalny pravny ukon pre pripad smrti, v ktorom
porucitel’ ustanovil dedi¢a. Podl'a klasického rimskeho prava bolo ustanovenie
dedica podstatou zavetu. Od tohto prvku zavisela platnost’ celého zavetu a
vietkych d’alsich dispozicii'® v iom.

Zavet bol osobitny druh pravneho tkonu, ktory charakterizovala:
- jednostrannost’ prejavu vole,
- prisne osobna povaha zavetu,

- vel'mi prisna formalnost’ (jej nedodrzanie znamenalo neplatnost’ zavetu podla
civilného prava),

- tkon mortis causa'ébol ¢inny az v momente smrti, dovtedy ho porucitel
mohol kedykol'vek odvolat’ alebo zmenit,

- nebol vyslovne tkonom ,,$tedrosti*, lebo zo zavetu mohlo pre dedi¢a vyplyvat
bremeno, najméi ak bolo dedicstvo pasivne.

14 Rebro K., Rimske pravo sukromné.

15 Dispozicia ur¢uje pravidlo spravania, vymedzuje opravnenia a povinnosti ucastnikov
pravneho vzt'ahu, je jadrom normy.

16 Mortis causa je termin oznacujuci v prave slovné spojenie pre pripad smrti.
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Zavet a dedenie v sucasnosti

Dedenie mé dve formy a to zdkonné a zavetné. Nasledne sa forma zavetu deli
d’alej na d’alSie druhy, ktoré presnejSie spomeniem a charakterizujem v druhej
a tretej kapitole.

Obciansky zakonnik, teda zakon ¢.40/1964 Zb. pozna dva druhy dedenia.
Zakonné a zavetné dedenie. Zakonné dedenie je blizSie Specifikované v
paragrafoch 473 az 475a Obcianskeho zdkonnika. Zavetné dedenie je upravené
v §§ 476-480 uz vysSie spomenutého zakona. Zavet je jednostranny pravny
ukon, ktorym robi zavetca poriadok so svojim majetkom pre pripad smirti.
Zavetca moze posledntl vol'u zriadit’ len osobne. Pri vetkych druhoch zavetov
plati, Ze Ziadne splnomocnenie neprichadza do Gvahy. Podla § 476 ods.1 OZ
zavet moze mat’ formy holografu, alografu a notarskej zapisnice.

A.) Pri zavete, ktory je spisany ako holograf je dolezité, aby zavetca celu listinu
17

napisal vlastnoru¢ne, pricom vlastnou rukou znamena spisat’ listinu rucne'’.
Pouzitie pisacieho stroja alebo pocitaca je vylic¢ené. Material na ktorom je tato
listina spisana nie je v zakone upraveny, teda pripadne ho zadvetca méze napisat’
aj na papieri na ktorého druhej strane st nepodstatné poznamky. Nosi¢om méze
byt tym padom aj plast, drevo a iné. Podstatnou nalezitost'ou takéhoto zavetu je
datum spisania a rovnako ako text aj podpis musi byt’ vlastnoruény. Zatial’ kym
podpis zavetcu nemusi byt ¢itatelny, pismo, ktorym je zavet pisany musi byt
dobre citatelny. V minulosti boli holografné zavety pomerne rozsirené.

Vyskytovali sa v dedi¢skych konaniach ¢astejsie ako v stcasnosti. Ugastnik,
ktory ho nasiel ho predlozil na pojednavani. K platnosti holograftného zavetu
zakon nevyzaduje osvedcenie pravosti podpisu zavetcu ani podpis svedkov
ukonu. Preto sa ¢asto stavalo a stava, ze platnost’ zadvetu musi byt preskiimana.
Pravost’ pisma sa preveruje pismoznalcom, ktorému sa predkladd porovnaci
material. Okrem pravosti pisma je vSak dolezity aj Cas spisania zavetu. Datum
na zavete uvedeny musi byt’, inak je zavet neplatny. Vynaliezavost’ niektorych
I'udi je vSak neobmedzend preto sa v praxi stalo, ze zavet sfalSovali. Pre
dosiahnutie ,,patiny* listiny pouzili napr. elektricka ruru, ked’ listinu trochu

17 Knapp V., Luby S. a kol., Ceskoslovenské Obéianské pravo druhy zvizok, 1974
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,.upiekli“, aby vyzerala starSie. Pri holografoch je preto vel'mi délezité dosledné
preskimanie pravosti listiny.

B.) Zavet, ktory je spisany vo forme alografu musi zavetca vlastnorucne
podpisat, a pred dvoma sucasne pritomnymi svedkami prehlésit, ze zavet
obsahuje jeho skuto¢nu volu. V zmysle §476 b OZ sa svedkovia musia na zavet
podpisat’. V Uzneseni Najvyssieho siidu Slovenskej republiky, spisova znacka 4
Cdo 3/2010, presnejSie charakterizuje, ze svedkovia svojimi podpismi
osvedcuju obsah porucitel'ovho vyhlasenia a nie obsah zavetu.

Presna citdcia uznesenia ,,V zmysle posledne citovaného ustanovenia § 476b
Obcianskeho zakonnika zavet mozno urobit’ aj tak, ze ho porucitel’ nenapise
vlastnou rukou, ale musi ho vlastnou rukou podpisat’. Zavet moze napisat’ ina
osoba ako porucitel’, alebo méze byt napisany mechanickymi, ¢i v sucasnosti
skor elektronickymi prostriedkami, najmd na pocitaci, ale vytlaceny v
papierovej podobe. Ide o alografny zavet, ktory musi poruditel’ vlastnoruéne
podpisat’ a pred dvoma sucasne pritomnymi svedkami vyslovne prejavit, ze
listina obsahuje jeho poslednt1 vol'u. Svedkovia sa musia na zavete tieZ podpisat’,
pri¢om pri tejto forme zavetu svedkovia osvedCuju svojimi podpismi obsah
porucitelovho vyhlasenia a nie obsah zavetu. Samozrejme, Ze aj pre tito formu
zavetu sa vyzaduje, aby bol v nom uvedeny den, mesiac a rok, kedy bol
podpisany. Zakon v §476 ¢ OZ upravuje, ze ,,Svedkami mozu byt iba osoby,
ktoré st spOsobilé na pravne ukony.” Svedkovia teda potvrdzuju zhodu
porucitelovho vyhlasenia s obsahom zavetu.

Svedkami nemé6zu byt nevidomé, nepocujiice, nemé osoby, tie, ktoré nepoznaju
jazyk, v ktorom sa prejav vole robi, a osoby, ktoré¢ maji podl'a zavetu dedit. V
praxi sa Casto vyskytuje otazka , ¢i méZu zavet manzelia zriadit’ spolo¢ne. Zakon
v §476 ods.3 Obcianskeho zakonnika vyslovne hovori, Ze ,, Spolo¢ny zavet
viacerych spolo¢nikov je neplatny.“ Z hl'adiska uplatnenia zavetu v dedi¢skom
konani je toto ustanovenie zdkona dovodné a logické nakolko k dedi¢skému
konaniu po osobach , ktoré by zriadili spolocny zavet nemusi ddjst’ naraz a
spravidla ani nedochadza.'®

Z rozsudku sudov vyplyvaju podmienky pre tych, ktori nevedia pisat alebo
citat’. ,,Obciansky zékonnik upravuje niekolko foriem zriadenia zavetu. Pre
tych, ktori nevedia ¢itat’ a pisat’ st legislativne upravené dve mozné formy, ktoré

18 Zakon ¢.40/1964 Obciansky zékonnik
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sa vzajomne nevylucuji. Zo samotného znenia ustanovenia § 476 OZ jasne
vyplyva, Ze porucitel’ ,,m6ze* zavet zriadit' v inej pisomnej forme ako spisat’
vlastnou rukou alebo ,,ma moznost* zriadit’ zavet formou notarskej zapisnice.
Ak porucitel’ nevie Citat’ a pisat, je na lom, aby si zvolil spdsob, bez ohl'adu na
to, €1 sa vie podpisat’. Zavet vo forme notarskej zapisnice poziva vacsiu pravnu
ochranu, pretoze sa vyhotovuje v pritomnosti uradnika povereného zakonom.
Preto nie je dolezité, ¢i notarska listina obsahuje podpis zavetcu alebo nie,
pretoze sa nevyzaduje. Podmienky, ktoré sposobuji neplatnost’ takéhoto zavetu,
nespocivaju v podpise, ale v tom, ¢i bol zavet vyhotoveny v pritomnosti
sposobilych svedkov, ktori nie st v pribuzenskom vztahu so zavetcom, ¢i bol
precitany nahlas a ¢i bol dany znak stihlasu, ktory naznacuje, ze zavet vyjadruje
volu zavetcu. Ak zavet dodato¢ne obsahuje podpis porucitela, aj ked’ to nie je
nevyhnutné, sid by ho povazoval za platny, pretoze robi listinu ur€itejSou a
menej spornou.

Obsahovou nalezitostou zavetu modze byt aj odvolanie predchadzajiiceho
zavetu. Zakon v §478 OZ mysli aj na podmienky, ktoré by dedica obmedzovali.
Podla §478 OZ ,, Akékol'vek podmienky pripojené k zavetu nemaju pravne
nasledky. Mdze nastat’ situacia, ked’ zavetca uvedie do zavetu podmienku, Ze
dedi¢ méze nehnutel'nost’ predat’, len ak najprv zabezpeci byvanie pre uzivatel'a
domu. Tato podmienka obmedzuje dedi¢a resp. uz vlastnika nehnutelnosti
nakladat’ s dedi¢stvom. V pripade, ze zavet zriad'uje osoba, ktora ma potomkov
patria medzi obsahové nalezitosti zavetu aj podiely neopomenutelnych dedicov.
Zakon v §479 OZ uréuje podiely potomkov maloletych aj plnoletych, inak je v
tejto Casti neplatny. V danom pripade ide o relativnu neplatnost’ zavetu, nakol'’ko
dospely potomok sa jej moze ale nemusi dovolat’. Pre vSetky formy zavetu vSak
plati ustanovenie § 476 ods.2 OZ ,,V kazdom zavete musi byt uvedeny den,
mesiac a rok kedy bol podpisany , inak je neplatny.«!”

Zapisnica

19 Zakon ¢.40/1964 Obciansky zékonnik
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Jednou z Castych ¢innosti notarov je spisovanie notarskych zapisnic. Notarske
listiny sa spisuju na rézne pravne ukony. Spisanie notarskej zapisnice je Casto
najspolahlivej$im sposobom zaznamenania pravneho ukonu. Notarska
zapisnica je forma zapisu pravneho ukonu notarom. Notar je Staitom poverena
osoba opravnena vykonavat notarske Cinnosti a iné ulohy podla zakona.
Postavenie notarov, ich Cinnost' a samospravu notdrov upravuje zakon C.
323/1992 Zb. o notaroch a notarskej ¢innosti v zneni neskorsich predpisov (NP).
Cinnost notara pokryva Siroku oblast’. Jednou z &innosti vykonévanych notarom
je spisovanie notarskych zapisnic, ktoré je upravené v § 46 az 55 Notarskeho
poriadku. Notari spisuju notarske zapisnice pre UcCastnikov na zéklade ich
vyhlaseni o zmluvach, zavetoch a inych pravnych tikonoch. Notarsku zapisnicu
vyhotovuje spravidla jeden notar. Ustanovenie § 46 Notarskeho poriadku vSak
umoziuje, aby v spisani notarskej zapisnice pokracoval iny notér so sidlom na
Slovensku. Notarsku zapisnicu mozno spisat’ pre rozne pravne tkony vratane
jednostrannych, dvojstrannych a viacstrannych pravnych tkonov. Okrem
fakultativneho spisania pravneho ukonu zakon nariad’uje aj spisanie niektorych
pravnych tikonov vo forme notarskej zapisnice.?’

Notarska zapisnica sa napriklad povinne spisuje v pripadoch, ako su

e pisomné pravne tkony tych osdb, ktori nemozu ¢itat’ a pisat’ podl'a §
40 ods. 6 Obc¢ianskeho zakonnika,

e dohody o rozsahu bezpodielového spoluvlastnictva podla § 143a
Obcianskeho zakonnika,

e zavety maloletého, ktory dovfsil 15. rok veku podla § 476d ods. 2
Obcianskeho zakonnika,

e zakladateI'ské zmluvy alebo zakladatel'ské listiny o zaloZeni akciovej
spolo¢nosti podla § 162 Obchodného zakonnika a

e zmluvy o splynuti, zliceni a rozdeleni spolo¢nosti podla § 152a, §
152b, 218a a § 218m Obchodného zakonnika.

e Notarska zapisnica sa spisuje aj o:

e osvedceni o priebehu valnych zhromazdeni a zasadani pravnickych
0s0b podl'a § 61 Notarskeho poriadku,

e osvedceni o tom, ze je niekto nazive podl'a § 62 Notarskeho poriadku,

e osvedceni o splneni podmienok ustanovenych osobitnym predpisom
podrla § 63a Notarskeho poriadku a

20 Zakon &. 323/1992 Zb.
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e osvedcovani inych skuto¢nosti podl'a § 64 Notarskeho poriadku.

Notar méze v uréitych pripadoch odmietnut’ spisat’ notarsku zapisnicu. Podl'a §
36 Notarskeho poriadku je notar povinny odmietnut’ vykonanie pozadovaného
ukonu, ak je zrejmé, Ze ukon odporuje zakonu, obchadza zékon, je v rozpore s
dobrymi mravmi alebo ak vykonanie ukonu osobitny zdkon zveril inému organu
verejnej moci.

Na ziadost’ je notar povinny vydat’ ziadatelovi pisomné vyjadrenie, v ktorom
podrobne uvedie dovody odmietnutia vykonania tkonu.

Povinné nalezitosti notarskej zapisnice upravuje § 47 Notarskeho poriadku.
Podl’a tohto ustanovenia musi notarska zapisnica obsahovat’:

e miesto, defl, mesiac a rok spisania notarskej zapisnice,

e meno, priezvisko a sidlo notara,

e meno, priezvisko, rodné ¢islo, datum narodenia a trvalé bydlisko
fyzickej osoby alebo pravnickej osoby, s ktorym sa spisuje notarska
zapisnica (d’alej len ,,ucastnik), ich zastupcov, svedkov, dovernikov a
timo¢nikov,

e vyhlasenie ucastnikov, Ze st spdsobili na pravne ukony,

e udaj o tom, ako bola preukdzand totoznost’ ucastnikov a svedkov,
najma druh a ¢islo platného preukazu totoznosti i¢astnika,

e ak je tcastnikom pravnicka osoba, udaj o tom, ako bola preukazana jej
existencia, a opravnenie v jej mene konat,

e  obsah pravneho tkonu,

e 0daj o tom, Ze zapisnica bola po precitani ucastnikmi schvalena,

e podpisy ucastnikov alebo ich zastupcov, a ak boli prizvani, tiez
svedkov, dovernikov a timoc¢nikov; ak podpisuje notarsku zapisnicu za
pravnicku osobu ako ucastnika fyzickd osoba opravnena v jej mene
konat’, pripoji iba svoj podpis a

e odtlacok uradnej peciatky notara a jeho podpis.

Pri spisovani notarskej zapisnice moze notar pozadovat, aby ucastnici,
svedkovia, dovernici alebo timocnici overili svoju totoZznost’ platnym uradnym
preukazom alebo aby ich totoznost’ potvrdili dvaja svedkovia. Ak totoznost
potvrdzuju svedkovia, musia tito svedkovia pripojit’ svoje podpisy bud’ na konci
notarskej zapisnice, alebo po zapisnici o potvrdeni totoznosti. Notar moze
upustit’ od overenia totoznosti, ak svedkov osobne pozna. Ak si vSak notar
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napriek overeniu totoZnosti nie je isty totoznostou Gcastnikov, vykona sa d’alSie
vySetrovanie. To mdze zahfiiat’ vyziadanie d’alSich dokumentov z databaz
zdznamov o totoznosti, vyZziadanie potvrdenia od prislusSnych miestnych
organov a podobné opatrenia.

Ak notar nie je schopny zistit' skuto¢nu totoznost’ i€astnikov, moze odmietnut’
spisat notarsku zapisnicu. Ak notar napriek pochybnostiam o totoZnosti
ucastnikov pristipi k spisaniu notarskej zapisnice, nemdze sa vyhnut
zodpovednosti za pripadnu $kodu spdsobent zneuzitim totoznosti.?!

Zavet vyhotoveny vo forme notarskej zapisnice upravuje § 476 d OZ. Ide o
$pecificku formu zavetu, ked’ze Notarsky poriadok v § 47 presne vymedzuje
podstatné nalezitosti notarskej zapisnice. Zavet spisany vo forme notarskej
zapisnice sa registruje v Centradlnom registri zavetov, ktory v Slovenskej
republike funguje od roku 2003. Podla clanku uverejneného v Casopise
ArsNotaria 3/2003: "Ak notar spiSe zavet formou notarskej zéapisnice, bez
zbyto¢ného odkladu po vykonani tohto ukonu zabezpeci jeho zaregistrovanie
v NCR-zavetov®. V registracnych tdajoch notar uvedie udaje o listine, datum
jej spisania, meno, priezvisko, rodné ¢islo, ddtum narodenia a trvaly pobyt
ucastnika (§ 45 Notarskeho poriadku). Registracia sa vykonava elektronicky
prostrednictvom zabezpeCenej komunikacie s centralnym informaénym
syst¢émom. Po vykonani tkonu dostane ucastnik od notara potvrdenie, ktoré
obsahuje udaje ucastnika, datum a druh vykonaného tikonu a spisova znacku,
pod ktorou je zavet ulozeny v Zbierke notarskych zapisov. Toto potvrdenie je
overené uradnou peciatkou a podpisom notara. Zakon neustanovuje vydanie
kopie zavetu porucitel'ovi.??

Nalezitosti zavetu :

« formalne: - prejav véle musi byt’ vyslovny a urobeny v predpisanej forme, v
kazdom zévete musi byt uvedeny deil , mesiac a rok kedy bol napisany. Podpis

21 Zakon &. 323/1992 Zb.
22 Kovécs K., Zavety a postup notéra
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zavetcu musi byt pod textom , pretoze ¢o nie je pred podpisom to uz do zavetu
nepatri.

* obsahové nalezitosti: - oznacenie dedi¢a a majetku (pri formuldcii vsetok
majetok, hnutelny aj nehnutelny je obsiahnuté vsetko, ¢o zavetca ku diiu smrti
vlastni) . Ak je viac dediCov je nalezitost'ou zavetu urcenie podielov, inak plati,
ze podiely st rovnaké .

V judikatire najdeme upravu zavetu vo forme notarskej zapisnice v rozsudku
Okresného sudu Prievidza spisova znacka 11C/75/2009, podla ktorého ,,Zavet
vo forme notarskej zapisnice musi vyhovovat nalezitostiam uvedenym v
Notarskom poriadku (§ 476d odst. 1 OZ a § 47 NP). V tomto pripade ide o
verejny zavet. Zavet je rydzo osobnym pravom porucitela, pri ktorom porucitel
nemoze byt zastiipeny inou osobou. Na zavet sa vzt'ahuju vSeobecné nalezitosti
potrebné na platnost’ pravneho tkonu a je potrebné dodrzat' aj osobitné
nalezitosti uvedené v ustanoveniach v § 476 a nasl. OZ. Testamentarnu
sposobilost’ ma len fyzicka osoba, ktora ma plnu sposobilost’ na pravne ukony a
ktora nebola tejto sposobilosti zbavena, ani jej nebola obmedzena sudom (§ 8, §
10 OZ). Zavet ako pravny ukon musi spifat vietky naleZitosti platného
pravneho tkonu.*

Podrla judikatary sudov, ktoré presne opisuju formu pisania zavetu vo forme
notarskej zapisnice. ,,Pokial’ je zavet spisovany vo forme notarskej zapisnice,
vyzaduje sa dodrzanie formy tak, aby dana notarska zapisnica bola povazovana
za verejnu listinu a v nej spisany pravny ukon za platny pravny tkon. Notarsky
poriadok vo svojich ustanoveniach, konkrétne § 46, 47 ustanovuje nalezitosti
notarskej zapisnice. Pokial’ zakon predpisuje na urcity pravny tikon formu, tato
forma musi byt striktne dodrzana. Z doslovného znenia pismena e) § 47
Notarskeho poriadku je zrejmé, Ze zdkon vyzaduje udaj o tom, ako bola
preukazana totoznost’ ucastnikov a svedkov. Pokial teda zakon takéto
vyhlasenie vyzaduje, nestaci odvodit’ si z textu zapisnice skutocnosti, ktoré by
mohli svedCit’ o tom, ze t€astnik bol sposobily na pravne ukony, ale podl'a sudu
je potrebné konkrétne vyhlasenie ucastnika, ktory uskutocituje pravny ukon, ze
jena pravne ukony spdsobily. Taktiez nahradenie tejto obsahovej naleZitosti, ani
konstatovanim notara o vyhlaseni ti¢astnikov k spdsobilosti podla sudu nie je
postacujuce. Vyhlasenie UcCastnikov, Ze st spdsobili na pravne ukony je
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obligatéornou nalezitostou notarskej zapisnice, ide o pisomné vyhlasenie,
pisomny prejav tcastnikov zaznamenany v notérskej zapisnici.*“?

Zavet spisany vo forme notarskej zapisnice je upraveny v § 476 d Obc¢ianskeho
zakonnika, ktory v predmetnom ustanoveni presne vymedzuje podmienky, za
ktorych mozu zavet zriadit’ aj osoby maloleté po doviseni 15. roku, aj osoby
nevidomé a nepocujuce. Notarsky poriadok v §47 presne vymedzuje vsetky
nalezitosti notarskej zapisnice.

Podrl'a rozhodnutia Okresného stidu Presov zo 7. jina 2012, sp. zn. 25C/87/2010,
musia byt tieto poziadavky splnené pri vSetkych notarskych zapisoch. Ked'ze
zavet moze spisat’ len fyzicka osoba, niektoré ustanovenia tohto paragrafu sa na
zavety nevztahuju. Poziadavky podla pismen a), b) a ¢) logicky zabezpecuje
notar. Pokial’ ide o pismeno d), notarska zapisnica musi obsahovat’ vyhlasenie
ucastnika, ze je spoOsobily na pravne tkony. Zakon vyslovne nevyZaduje
potvrdenie lekara, Ze porucitel’ nie je obmedzeny v spdsobilosti na pravne
ukony. V pripade obcianskych preukazov vydanych po roku 2006 sa v Casti
"osobitné poznamky" uvadzaju informacie o obmedzeni spdsobilosti na pravne
ukony dotknutych os6b. Ob¢iansky zakonnik povodne predpokladal, Ze zavety
robia len osoby, ktoré¢ dosiahli vek 18 rokov, teda st plnoleté. Podl'a § 476d ods.
2 zakona ¢. 40/1964 Zb. v zneni neskorsich predpisov vSak zdvet moze urobit’
aj malolety po doviSeni 15 rokov veku vo forme notarskej zapisnice. Pri
spisovani takéhoto zavetu je rozhodujuci pristup notara, pretoze malolety moze
mat nedostatocné znalosti o dedi¢skom konani a nemusi mat’ dostatok zivotnych
skasenosti na to, aby objektivne posudil svoje vztahy so zakonnymi alebo
spominanymi zavetnymi dedi¢mi. Pokial’ ide o pismeno g), obsah pravneho
ukonu v podstate znamena formulaciu toho, ¢o ucastnik uviedol notarovi. Tu je
povinnostou notara informovat ucastnika o materidlnych podmienkach
platnosti zavetu.

Notar musi posobit ako pravny poradca, aby zabezpetil, Ze notarsky tukon spiiia
podmienky platnosti aj po vecnej stranke. Podla OZ §479 ,, Maloletym
potomkom sa musi dostat’ aspon tol'ko, kolko robi ich dedi¢sky podiel zo
zakona, a plnoletym potomkom aspon tolko, kolko robi jedna polovica ich
dedi¢ského podielu zo zdkona. Pokial’ tomu zavet odporuje, je v tejto Casti
neplatny, ak nedoslo k vydedeniu potomkov.“ Z ustanovenia tohto paragrafu

23 Rozsudok Najvyssieho sudu Slovenskej Republiky, spisovéa znacka: 4Cdo 24/2011
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jasne vyplyva, ze ak porucitel’, ktory vytvori zavet v Case, ked’ ma maloletého
povinného dedica, tohto dedica vynecha, zavet je v tejto Casti neplatny. Plnolety
potomok, ak je v zavete opomenuty, sa moze podobne domahat relativnej
neplatnosti. Ak sa dovola relativnej neplatnosti, ma narok na polovicu svojho
zakonného dediéského podielu. Zakonné dedi¢ské podiely sa vzdy vypocitavaja
podla stavu ku diu smrti porucitela. Napriklad ak porucitel’ vytvoril zavet v
Case, ked’ mal dve deti, zakonny dedic¢sky podiel by bol 1/2 pre kazdé z nich. Ak
vSak mal v ¢ase smrti tri deti, zdkonné podiely sa vypocitaji na 1/3 pre kazdé z
nich. Ked’Zze zdkonné dediéské podiely sa urcuju ku dnu smrti poruditela, je
vel'mi doblezité, aby sa pri zacati dedi¢ského konania starostlivo urcil okruh
zakonnych dedicov, najmi vzhl'adom na moznl existenciu nenarodeného, ale
pocatého dietata (nasciturus).?*

Taktiez z rozhodnutia Najvy&sieho sidu CSSR z 25. marca 1983 so sp.zn. 3 Cz
82/82 vyplyva, ze ochranu opravneného dedica, podl'a ktorého- ,,Skutocnost’ ,
ze ustanovenie §485 OZ upravuje ochranu opravneného dedica, ktory moze
podat’ v obcianskom stdnom konani Zzalobu o vydanie dediCstva proti
nepravému dediCovi, nie je skuto¢nostou umoziujicou odvolaciemu sudu
zruSenie alebo zmenu rozhodnutia Statneho notarstva vydaného v zmysle
ustanovenia §24 prva veta (in fine) Notarskeho poriadku, nejde tu o dévod
vylucujuci povolenie obnovy konania o dedi¢stve.” Osobitni pozornost’ treba
venovat’ aj vypoctu zakonnych dedi¢skych podielov v pripade, Ze niektory zo
zavetnych dedi¢ov porucitel’a predcasne predumrie. V takom pripade sa zavetny
podiel zosnulého dedi¢a nerozdeli medzi ostatnych zavetnych dedicov. Stava sa
predmetom dedenia zo zakona, pretoze dedi¢ urCeny v zavete stratil dedi¢ska
sposobilost’ v dosledku smrti. Materialnou podstatou zavetu je urCenie majetku,
ktory zavetca zanechava. Pri ur€ovani majetku ma zavetca volnost’ konkrétne
uviest, komu a ¢o zanechdva, alebo vSeobecne zahrnut' vSetok hnutelny a
nehnutel'ny majetok, nech sa nachadza kdekol'vek.

Vyraz "vSetok hnutel'ny a nehnutel'ny majetok, nech sa nachadza kdekol'vek" je
v praxi vyhodny, pretoze zahfiia vSetok majetok podl'a zavetu. Pri Specifikacii
majetku (napr. katastralnych tizemi a parciel) sa moze stat, ze porucitel’ na
nejaky zabudne, a preto tento majetok nepride zavetnym dedi€om, ale stane sa
predmetom dedenia zo zakona. Podl'a rozhodnutia Najvyssicho sudu Ceskej

24 Rozhodnutie Okresného sudu Presov, zo diia 07.06.2012, sp.zn.25C/87/2010
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republiky zo dna 21. jula 1977, sp. zn. 4 Cz 22/77, ak poruéitel zavetom
ustanovil dedica na cely svoj majetok, "ktory sa nachadza v jeho byte", mozno
tento prejav vole vykladat' tak, Zze sa vztahuje aj na tspory na vkladnych
knizkach, ktoré mal v Case zriadenia zavetu o svojom majetku ulozené v byte,
za predpokladu, Ze v Case smrti tieto uspory stale patrili porucitelovi. K
$pecifikacii predmetu zavetu zvyCajne dochddza vtedy, ked chce zavetca
odkazat’ konkrétny majetok uréenému prijemcovi. V sti€asnych podmienkach
digitalnych technoldgii nie je vylucené, ze porucitel’ bude chciet’ zriadit’ zavet
tykajlici sa majetku, ako su kryptomeny, online profily alebo pristupové kody a
hesla zabezpecujice pristup k nim. Zavetca ma tiez pravo v zavete zrusit’ alebo
odvolat’ predchadzajuci zavet. Obc&iansky zakonnik pozna tri druhy zruSenia
zavetu : zriadenim nového platného zavetu, odvolanim zavetu , zni¢enim zavetu.
Podla §480 ods.l1 OZ ,,Zavet sa zruSuje neskorSim platnym zavetom, pokial
popri iom nemoze obstat’, alebo odvolanim zavetu. Odvolanie musi mat’ formu,
aka je potrebna pre zavet.” Podla §480 ods.2 OZ ,,Porucitel’ zrusi zavet aj tym ,
ze znici listinu , na ktorej bol napisany.” Podl'a Uznesenia Mestského sudu v
Prahe z 30.maja 1980, sp. zn. 11 Co 127/80 : ,,Ak bol zavet zruseny neskorSim
zavetom , neobnovi sa jeho G¢innost’ tym , ze neskorsi zavet bol odvolany , alebo
bola znicena listina , na ktorej bol neskorsi zavet napisany.” Spdsoby zrusenia
zavetu interpretuje aj rozsudok OS Zilina sp. zn. 17C/195/2013, podra ktorého:
»-Podla § 480 ods. 1 Obcianskeho zakonnika, zavet sa zruSuje neskor$im
platnym zavetom, pokial’ popri iom nemdze obstat, alebo odvolanim zavetu;
odvolanie musi mat’ formu, aka je potrebna pre zavet.”“ Citované ustanovenie
upravuje zanik GCinkov zavetu na zaklade prejavu vodle porucitela. Zavetca
mdze pocas svojho zivota so zavetom vol'ne nakladat’ a méze ho kedykol'vek
odvolat’ alebo zrusit. Odvolanie zavetu je vyslovnym prejavom vole porucitel’a,
pre ktory je predpisana rovnaka forma ako pre zriadenie zavetu. Jednym zo
sposobov odvolania existujiceho zavetu je zriadenie nasledného (nového)
zavetu. Zavet je vylucne osobnym pravom zavetcu a pravny ukon zriadenia
alebo odvolania zavetu musi urobit’ zavetca osobne; nie je mozné, aby tieto
ukony vykonal v mene zavetcu jeho zastupca (zakonny alebo na zaklade plnej
moci). V pripade z&vetu vo forme notarskej zapisnice je znicenie dokumentu, na
ktorom bol zavet napisany, pomerne zriedkavé.?

ZJudikat:https://www judikaty.info/search/?db=nscssr&q=&qplus%5B%5D=&qplus%
5B%5D=&qminus%5B%5D=&qminus%5B%SD=&fCatalogNr=3%20Cz%2082/82&f
CatalogRzn=&fLawParagraph=&fLawNr=&fLawY ear=
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Zaver

Skusenosti z praxe notarov ukazuju, ze v poslednych rokoch rastie pocet zavetov
spisovanych vo forme notarskej zapisnice. Je to pravdepodobne dosledkom tej
skutocnosti, ze sa rozsiruje pravne vedomie a poznatky ludi a dostavaju sa k
nim informécie o Centralnom registri zdvetov Notarskej komory Slovenskej
republiky. Z tohto dovodu povazuju spisanie zdvetu vo forme notarskej
zapisnice za bezpec¢nejsie a doveryhodnejsie.

Zavet sa ihned’ po spisani dostane do Notarskeho centralneho registra zavetov,
preto sa vzdy v dedi¢skom konani najde. Centralny register zavetov , teda podla
nasho ndzoru zabezpecuje efektivnejSie a plynulejSie postupy v dedicskych
konaniach. Ulah¢uje pracu notarov aby rychlejsie a hospodarnejsie zistovali
okruh dedicov a tym zabezpecili aj efektivnejsi postup v dedi¢skych konaniach.

Lustracia zavetov sa vykonava elektronicky a po pozitivnom vysledku sa posiela
doziadanie notarovi u ktorého je zavet vo forme notarskej zapisnice spisany.
Doziadany notar moéze posielat’ odpis zavetu taktiez elektronicky formou
zarucenej konverzie teda, ochrana osobnych udajov ako aj neverejnost’ obsahu
zavetu je tymto spdsobom zarucena.

Eurdpsky centralny register zavetov by z mojho pohladu vedel priniest’ vel'a
plusov. V poslednych rokoch sa zna¢ne zvysila migracia I'udi, preto v osobnych
vztahoch sa vytvaraju rozne narodnostne a narodne zmieSané zvizky a vztahy.
Nasledkom toho si zmieSané manzelstva a spoluzitia l'udi, preto Eurdpsky
centralny register zavetov je prakticky vynucovany praxou. Zavety spisané vo
forme notarskej zapisnice by v pripade vytvorenia Eurdpskeho centralneho
registra zavetov zarucovali, Ze dedi¢ské uznesenie by bolo eurokomfortné
nakolko by sa minimalizovali pripady, Ze posledna vola porucitela nie je
akceptovana. Okrem spisania zavetov vo forme notarskej zapisnice je mozné v
tejto forme spisat’ aj listinu o vol'be prava, ktord sa taktiez registruje v
Notarskom centralnom registri zavetov. Aj v pripade notarskych zapisnic,
ktorych obsahom je vol'ba prava by Eurdpsky centralny register zavetov znacne
prispel k déslednému prejednaniu dedi¢stva po porucitel'och. V kazdom pripade
¢i je zavet pisany a registrovany na Slovensku, alebo v cudzine vsak plati
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latinsky vyrok: , Fiat iustitia,et pereat mundus®, teda ,,Nech sa dodrzi pravo, aj
keby mal svet zahynut™.
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